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31 March 2022 
 
Our Ref: RB/88108306.1 

 
Dear Sir/Madam 
 
APPLICATION REFERENCE: WP/20/00692/DCC 
CONSTRUCTION OF AN ENERGY RECOVERY FACILITY WITH ANCILLARY BUILDINGS AND 
WORKS INCLUDING ADMINISTRATIVE FACILITIES, GATEHOUSE AND WEIGHBRIDGE, 
PARKING AND CIRCULATION AREAS, CABLE ROUTES TO SHIP BERTHS AND EXISTING 
OFF-SITE ELECTRICAL SUB-STATION, WITH SITE ACCESS THROUGH PORTLAND PORT 
FROM CASTLETOWN. 
PORTLAND PORT CASTLETOWN, PORTLAND DT5 1PP 
 
Summary 
 
1. We are instructed on behalf of our client, The Portland Association, to provide further 

representations to the above planning application following the Applicant’s submission of 
additional information in January 2022. 

 
2. Our client continues to OBJECT to the above planning application. 
 
3. If Dorset Council decides to grant planning permission for the above application on the basis 

of a Habitats Regulations Assessment (“HRA”) reflecting the updated shadow HRA provided 
by the Applicant, dated January 2022 (“Updated Shadow HRA”), then Dorset Council’s 
decision will be open to judicial review by third parties. 

 
Background 
 
4. We first submitted an objection to the application on 23 November 2020 on behalf of our client, 

largely based on planning policy matters and this was supplemented by our legal review of the 
Applicant’s Shadow Habitats Regulations Assessment (“HRA”) dated 26 November 2020. 

 
5. Dorset Council’s letter dated 30 April 2021 requested from the Applicant further environmental 

information in accordance with regulation 25 of the Town and Country Planning (Environmental 
Impact Assessment) Regulations 2017 and Section 62(3) of the Town and Country Planning 
Act 1990. A response to matters outside of the scope of Regulation 25 was also requested. 
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6. We provided our response to the Applicant’s additional information on 11 October 2021. That 
response included at Appendix A a detailed legal review of the Applicant’s Shadow HRA dated 
August 2021. In light of that review, The Portland Association maintained their OBJECTION to 
the application. We have yet to receive a detailed response from the Applicant explaining how 
those numerous points have been addressed. 

 
7. On 26 January 2022, Dorset Council sent a letter to the Applicant requesting further information 

in accordance with regulation 25 of the Town and Country Planning (Environmental Impact 
Assessment) Regulations 2017 and Section 62(3) of the Town and Country Planning Act 1990. 
The request for further information consisted of (in so far as is relevant to HRA): 

 
7.1. An updated list of projects in the Environmental Impact Assessment (“EIA”), which 

have been assessed as part of “cumulative”/”in-combination” impacts of the project to 
address the comments made by Natural England. 

 
7.2. To further review and consider the in-combination Projects to address the comments 

made by Natural England, and to update the previously submitted shadow 
Appropriate Assessment as required.  

 
8. The Applicant responded to the above request for further information.  This included the 

Applicant providing in January 2022 the Updated Shadow HRA. That Updated Shadow HRA 
contains a revised Section 7 and an updated paragraph 6.19.1 The rest of the of the Updated 
Shadow HRA is the same as the earlier Shadow HRA dated August 2021. 

 
Objection 
 
9. The Portland Association in this response maintain their OBJECTION to the application. This 

is because we maintain our position in our letter of 11 October 2021 that the application is 
contrary to the development plan and that the Applicant’s HRA work (and its supporting 
information) is woefully inadequate (see Appendix A of the letter critiquing the Applicant’s 
Shadow HRA).  In relation to the latter (the Applicant’s HRA work), this is because the Applicant 
has (i) not engaged with the points we raised in our Appendix A; and (ii) the additional 
information now provided in the Updated Shadow HRA is also insufficient. 

 
10. This letter therefore compliments the critique in Appendix A of our letter of 11 October 2021 by 

addressing the additional information that has now been provided by the Applicant. 
 
11. To assist it with its latest review, The Portland Association (in association with the Stop 

Portland Waste Incinerator campaign group) has commissioned two further technical 
submissions. These are as follows: 

 
11.1. Air Quality Review: Portland Energy Recovery Facility EPR/AP3304SZ/A001 and 

WP/20/00692/DCC – Review, dated February 2022 (the “Second AQC Air Quality 
Review”) at Appendix B; and  

 

 

1 See paragraph 1.2 of the Updated Shadow HRA. 
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11.2. Review of Shadow Habitats Regulations Assessment, Second Revision, Portland 
Energy Recovery Facility produced by Jonathan Cox Associates Ecological 
Consultancy, dated 3 March 2022 (the “Second Jonathan Cox Ecology Review”) 
at Appendix C. 

 
12. In Appendix A to this letter below we have provided a legal review of the Applicant’s Updated 

Shadow HRA. That legal review covers the following topics: 
 

12.1. The legal context for the Appropriate Assessment which Dorset Council will need to 
undertake and the risks of legal challenge where this is not undertaken adequately.  

 
12.2. Context regarding the ecological features and interests that may be affected by the 

construction and operation of an energy recovery facility at Portland Port (the “ERF”) 
and its associated traffic. 

 
12.3. Major issues in the Applicant’s work. These deficiencies prevent Dorset Council being 

able to undertake (as is legally required) a complete and robust Habitats Regulations 
Assessment. In summary these major issues are: 

 
12.3.1. the in-combination assessment does not include all relevant plans or 

projects, both in terms of (i) the extent of categories of other plans and 
projects considered; and (ii) the areas of search around the European 
sites for other relevant plans and projects; and 

 
12.3.2. there continue to be fundamental concerns with the soundness of the 

modelling and other information relied upon by the Applicant in reaching 
its conclusions. 

 
12.4. Moderate issues where further details would provide clarity or which may prevent 

Dorset Council being able to undertake (as is legally required) a complete and robust 
Habitats Regulations Assessment. 

 
13. In relation to c and d, if these issues are not resolved, Dorset Council will not be able to exclude 

beyond all reasonable scientific doubt that there will be no adverse effect on site integrity for 
the relevant protected sites and as such will have no choice but to refuse the application. 

 
Conclusions 
 

Where does this leave Dorset Council? 
 
14. Based on the information presented by the Applicant in its Updated Shadow HRA, Dorset 

Council must refuse permission for the ERF because Dorset Council cannot be satisfied that 
there will be no adverse effect on the integrity of any European site or Ramsar site from the 
ERF and its associated traffic alone or in combination with other plans or projects. Too many 
major issues remain outstanding for safe conclusions to be drawn. 

 
15. For this reason, it is not possible to safely reach the conclusion as stated in paragraph 1 of the 

Statement of Common Ground dated January 2022 that “the proposed development will not 
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have any significant adverse effects on the statutory sites (SACs, SPAs, MCZs, Ramsar sites 
or SSSIs) within the vicinity of the proposed development”. 

 
16. If Dorset Council were to grant consent to the ERF on the basis of a HRA reflecting the 

Applicant’s Updated Shadow HRA, the decision would be unlawful, and the permission would 
be quashed by the Court upon application for judicial review.2  

 
Quality of the Applicant’s documentation  

 
17. As we have said in relation to the previous drafts of the Applicant’s HRA, the Updated Shadow 

HRA is so poorly drafted that it is extremely difficult to understand what the conclusions of the 
appropriate assessment actually are. The Updated Shadow HRA also contains such a large 
number of omissions and inconsistencies that one cannot have confidence in the conclusions 
reached.3 This is not just our view but the view of AQC and Jonathan Cox Associates. Our 
client, however, has been put to great expense to continually point out these errors in its 
submissions. 

 
18. These costs created by the poor quality of the Applicant’s documentation create an 

unacceptable barrier to public participation in the decision-making process. That is unfortunate 
as public participation in environmental decision-making is an important “pillar” forming part of 
the UK’s obligations under the United Nations Economic Commission for Europe (UNECE) 
Convention on Access to Information, Public Participation in Decision-making and Access to 
Justice in Environmental Matters (the “Aarhus Convention”). 

 
19. In the interests of better public participation, Dorset Council must (to prevent costs for the 

public from becoming prohibitively expensive): 
 

19.1. require the Applicant to address the multiple shortcomings of its Updated Shadow 
HRA; and 

 
19.2. require the Applicant to explain clearly how and where in its documentation it has 

taken into account the concerns raised by parties objecting to the application. This 
includes (i) our own detailed comments dated 11 October 2021 on the Shadow HRA; 
and (ii) our further detailed comments on the Updated Shadow HRA (see Appendix A 
attached). 

 
Suggested meeting (The Portland Association/Jonathan Cox Associates and Natural England 
and Dorset Council) to discuss ecological concerns 

 
20. Based on the information in Appendix A, clearly there remains scientific uncertainty over a 

number of major issues. Some of those issues turn on the professional ecological judgment of 
Dorset Council, although Dorset Council will likely want Natural England’s view as statutory 
consultee on the natural environment.  

 

 
2 See Appendix A for detail on the relevant case law to assist Dorset Council understand those risks. 
3 See paragraph 51 of Appendix A to our letter of 11 October 2021. 
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21. To address more efficiently those concerns it is suggested that The Portland 
Association/Jonathan Cox Associates meet with representatives of Natural England and 
Dorset Council (ideally on-site) to discuss these further. Please let us know if Dorset Council 
is open to that suggestion. 

 
Yours faithfully 
 
 
This letter is approved but unsigned as it is sent electronically. 
 
 
Richard Broadbent 
Director 
 
Encs 



 

APPENDIX A 
 

LEGAL REVIEW OF THE PORTLAND ENERGY RECOVERY FACILITY UPDATED SHADOW 
HABITAT REGULATIONS ASSESSMENT DATED JANUARY 2022 

 
1. This Appendix is structured as follows:  
 

A. The legal context for the Appropriate Assessment which Dorset Council will need to 
undertake and the risks of legal challenge where this is not undertaken adequately.  

 
B. Context regarding the ecological features and interests that may be affected by the 

construction and operation of an energy recovery facility at Portland Port (the “ERF”) and 
its associated traffic. 

 
C. Major issues in the Applicant’s work. These deficiencies prevent Dorset Council being 

able to undertake (as is legally required) a complete and robust Habitats Regulations 
Assessment.  In summary these major issues are: 

 

• the in-combination assessment does not include all relevant plans or projects, both in 
terms of (i) the extent of categories of other plans and projects considered; and (ii) 
the areas of search around the European sites for other relevant plans and projects; 
and 

 

• there continue to be fundamental concerns with the soundness of the modelling and 
other information relied upon by the Applicant in reaching its conclusions.  

 
D. Moderate issues where further details would provide clarity or which may prevent Dorset 

Council being able to undertake (as is legally required) a complete and robust Habitats 
Regulations Assessment. 

 
2. In relation to C and D, if these issues are not resolved, Dorset Council will not be able to 

exclude beyond all reasonable scientific doubt that there will be no adverse effect on site 
integrity for the relevant protected sites and as such will have no choice but to refuse the 
application. 

 
A. Legal context 
 

The Appropriate Assessment 
 
3. Under regulation 63 of the Conservation of Habitats and Species Regulations 2017 (“2017 

Regulations”) (and paragraph 177 of the National Planning Policy Framework in respect of 
Ramsar sites), consent for the ERF may only be granted by Dorset Council where, following 
its HRA, the Council is able to conclude with certainty that there will be no adverse effect from 
the Application on the integrity of any European or Ramsar site, either alone or in combination 
with other plans or projects.4 

 
4. As stated in our legal review of the Shadow HRA dated August 2021, the HRA legal regime is 

derived from the EU Habitats and Wild Birds Directives and is both precautionary and strict. 
The regime is governed by extensive domestic and pre-Brexit Court of Justice of the European 
Union (“CJEU”) caselaw which must be adhered to by the Council when undertaking its HRA 
(see section 6(3) EU (Withdrawal) Act 2018 (as amended)).5  

 

 

4 See paragraph 3 of Appendix A of our letter of 11 October 2021. 
5 See paragraph 4 of Appendix A of our letter of 11 October 2021 



 

5. Whilst section 2 of the Shadow HRA provides a brief legislative context for the tests under the 
Habitats Regulations, like much of the Applicant’s documentation it is imprecise and 
incomplete. Unhelpfully it does not provide the precise wording set out in the relevant case law 
which Dorset Council will need to grapple with when carrying out its appropriate assessment 
in its capacity as competent authority under regulation 63 of the 2017 Regulations.  

 
6. At paragraph 67 of our Legal Review of the Shadow HRA dated 26 November 2020 we 

provided Dorset Council with examples of the case law with which its assessment will need to 
comply. To assist Dorset Council, and in the absence of the Applicant doing this adequately 
itself in the documents it has provided, we have set out in further detail below the relevant case 
law which applies to appropriate assessments. 

 
7. In Case C-293/17Cooperatie Mobilisation for the Environment UA, Vereniging Leefmilieu v 

College van Gedeputeerde Staten van Limburg [2019] Env LR 27 (the “Dutch Nitrogen 
case”), the CJEU said at paragraph 98 of the judgement that: 

 
The assessment carried out under the first sentence of Article 6(3) of the Habitats 
Directive cannot have lacunae and must contain complete, precise and definitive 
findings and conclusions capable of removing all reasonable scientific doubt as to the 
effects of the plans or the projects proposed on the protected site concerned 
(judgment of 25 July 2018, Grace and Sweetman, C‑164/17, EU:C:2018:593, 
paragraph 39 and the case-law cited). 

 
8. In Case C-461/17 Holohan v An Board Pleanala [2018] EUECJ C-461/17, the CJEU set out 

the requirements of a lawful appropriate assessment under Article 6(3) of the Directive in the 
following terms: 

 
33. Under Article 6(3) of the Habitats Directive, an appropriate assessment of the 
implications of a plan or project for the site concerned implies that, before the plan or 
project is approved, all the aspects of the plan or project which can, either individually 
or in combination with other plans or projects, affect the conservation objectives of 
that site must be identified, in the light of the best scientific knowledge in the field. The 
competent national authorities are to authorise an activity on the protected site only if 
they have made certain that it will not adversely affect the integrity of that site. That is 
so when there is no reasonable scientific doubt as to the absence of such effects 
(judgment of 8 November 2016, Lesoochranárske zoskupenie VLK, C-243/15, 
EU:C:2016:838, paragraph 42 and the case-law cited). 

 
34. The assessment carried out under that provision may not have lacunae and must 
contain complete, precise and definitive findings and conclusions capable of dispelling 
all reasonable scientific doubt as to the effects of the proposed works on the protected 
area concerned (judgment of 25 July 2018, Grace and Sweetman, C-164/17, 
EU:C:2018:593, paragraph 39 and the case-law cited)." 
… 

 
52.      The assessment provided for in Article 6(3) of the Habitats Directive must 
therefore also include adverse effects on species or habitats outside the protected 
areas, where such adverse effects may be detrimental to the conservation objectives 
of the protected areas. 

 
9. An appropriate assessment must also be both up-to-date (see Wyatt, R. (On the Application 

of) v Fareham Borough Council [2021] EWHC 1434 (Admin), at paragraph 30) and not based 
on the bare assertion of an expert (see Smyth v SSCLG [2015] EWCA Civ 174; [2015] PTSR 
1417, at paragraph 83). 

 
10. In R (Champion) v North Norfolk DC [2015] 1 WLR 3710 at [41], Lord Carnwath held that, while 

a high standard of investigation was required, the assessment had to be appropriate to the 



 

task in hand, and it ultimately rested on the judgment of the local planning authority. Lord 
Carnwath also held that necessary certainty cannot be construed as meaning absolute 
certainty since that is almost impossible to attain. 

 
11. With regards to this Application, The Portland Association is not requiring absolute certainty. It 

does, however, expect that Dorset Council will adopt, in accordance with the relevant case law 
set out above, an appropriate assessment which contains “complete, precise and definitive 
findings and conclusions capable of removing all reasonable scientific doubt as to the effects 
of the plans or the projects proposed on the protected site concerned”. 

 
12. Our concern, as stated in our letter of 11 October 2021 and expanded on below, is that the 

Updated Shadow HRA is not complete, precise, or inclusive of all definitive findings and 
conclusions capable of removing all reasonable scientific doubt. This is because: 

 
12.1. the in-combination assessment does not include all relevant plans or projects, both in 

terms of (i) the extent of categories of other plans and projects considered; and (ii) 
the areas of search around the European sites for other relevant plans and projects; 
and 

 
12.2. there continue to be fundamental concerns with the soundness of the modelling and 

other information relied upon by the Applicant in reaching its conclusions. 
 
13. Consequently, in our view, Dorset Council is not able to reach a conclusion beyond all 

reasonable scientific doubt as to the effects of the proposed Application on the protected sites 
concerned. 

 
14. This means that any positive decision to grant planning permission for the ERF from Dorset 

Council based on the Updated Shadow HRA will be challengeable via judicial review on the 
basis that Dorset Council will be acting contrary to the CJEU case law stated above and 
contrary to the public law Wednesbury standard by its failure to take into account all relevant 
matters. A public authority will fail the Wednesbury standard if it is not in possession of all the 
facts of the case when making a decision, including all relevant facts. 

 
B. The ecological features and interests that may be affected by the Application 
 
15. The location selected by the Applicant for the proposed ERF is ill-advised practically speaking 

as well as in planning and ecological terms. 
 
16. In terms of planning, in our letter of 11 October 2021, we explained why the proposal is contrary 

to the development plan (see the analysis of its failure to address the key policy tests under 
Policy 4 in paragraphs 5 to 38 of the letter). We maintain those arguments, but do not repeat 
them again here. 

 
17. Form a practical perspective, the essential problem associated with this development is that it 

is located in the cul-de-sac which is the Isle of Portland. Therefore, in both its construction and 
operation phases, it will require all traffic associated with it to enter via just one route; the A354 
(Portland Beach Road). Other similar facilities located inland and in open spaces, 
unconstrained by the sea, may have multiple entry points, thereby being better able to spread 
out their associated traffic and, potentially, diluting the air quality harm associated with its 
construction and operation phases. In this case, all traffic associated with the ERF will be 
added to traffic already using the A354. As anyone familiar with this area is aware, the traffic 
on the A354 is already heavy, especially at peak periods during the year when traffic jams are 
common. 

 
18. In ecological terms, the proposed development, and its associated traffic, is directly adjacent 

to the Chesil and The Fleet SAC/SPA/SSSI/Ramsar. This site is already experiencing 
significant air pollution exceedances, particularly for nitrogen deposition, towards which the 



 

traffic associated with this development will contribute6 It will do this in spite of the conservation 
objectives for the Chesil and The Fleet SAC being to aim to ensure that the integrity of the 
SAC is maintained or restored as appropriate and ensure that the site contributes to achieving 
the Favourable Conservation Status of its qualifying features.7 

 
19. The incinerator emissions will also be directly adjacent to the Isle of Portland to Studland Cliffs 

SAC, pumping pollutants, such as NOx, into local air conditions which are currently pristine, 
allowing the air to become progressively more polluted.8 The conservation objectives for the 
Isle of Portland to Studland Cliffs SAC are also to ensure that the integrity of the SAC is 
maintained or restored as appropriate and ensure that the SAC contract contributes to 
achieving the Favourable Conservation Status of its qualifying features.9 The proposed ERF 
will, however, add more pollution to the predicted environmental contribution (“PEC”), a fact 
not contested by the Applicant. The Applicant dismisses this concern with reference to the 
Environment Agency’s Operational Instruction that a PEC of less than 70% of the critical level 
and load is not a “likely significant effect” (alone and in-combination). However, the Applicant 
still has not addressed our concern at paragraph 64 of Appendix A to our letter of 11 October 
2021 that reference to the threshold alone is insufficient.  

 
20. Rather, as Sir Duncan Ouseley stated in Compton Parish Council & Ors v Guildford Borough 

Council & Anor [2019] EWHC 3242 (Admin) when determining whether there were adverse 
effects on the integrity of a Special Protection Area (“SPA”), that question: 

 
… could not be answered, one way or the other, by simply considering whether there 
were exceedances of critical loads or levels, albeit rather lower than currently. What was 
required was an assessment of the significance of the exceedances for the SPA birds 
and their habitats. 

 
21. In other words, it is the assessment of the site-specific ecological impacts which is key for a 

HRA, a point discussed further below. The Applicant has also still not explained why their 
approach is contrary to Natural England’s June 2018 guidance (Natural England’s approach 
to advising competent authorities on the assessment of road traffic emissions under the 
Habitats Regulations).10 

 
22. The proposed development is also in close proximity to six other protected sites, with pathways 

of impact caused by the emissions to air from the ERF as well as emissions to air from the 
associated ship and road traffic.  

 
23. Given the risks associated with the creation of this sort of facility in this unusual and 

ecologically sensitive location, it is essential that a thorough ecological assessment is carried 
out for HRA purposes. That assessment must be bespoke, taking into account the special 
characteristics of this location.  

 
24. However, as detailed below in Section C, despite Natural England’s request for a bespoke 

assessment11 this has not been provided by the Applicant. Furthermore, there continue to be 
fundamental concerns about the quality of the technical evidence and modelling relied upon 
by the Applicant. Those concerns are set out in detail below. 

 
6 See page 6 of Natural England’s letter of 1 December 2021. 
7 See paragraph 4.28 of the Updated Shadow HRA. 
8 See paragraphs 2.6 of the Second Jonathan Cox Ecology Review at Appendix C. 
9 See paragraph 4.32 of the Updated Shadow HRA. 
10 See paragraph 58 and 69 of Appendix A to our letter of 11 October 2021. See also, in connection with acid deposition, paragraph 84 

of Appendix A. 
11 See page 6 of Natural England’s letter of 1 December 2021. 



 

C. Major issues which prevent Dorset Council from undertaking a legally compliant 
complete and robust HRA. 

 
Our previous submissions, dated 11 October 2021 

 
25. At paragraphs 11 to 14 of Appendix A to our letter of 11 October 2021, we identified the 

following key issues with the Applicant’s Shadow HRA: 
 

Screening stage 
 

25.1. No screening assessment has been in undertaken with respect to hydrogen fluoride 
emissions; 

 
25.2. Failure to properly assess the likely significant effect of the ERF on the marine site, 

Studland to Portland SAC; 
 

25.3. Failure to undertake any screening of the potential effects of acid deposition on Chesil 
and The Fleet SPA/Ramsar;  

 
25.4. Failure to include consideration of the direct impact of heritage mitigation works taking 

place within the Isle of Portland to Studland Cliffs SAC; 
 

25.5. Failure to include consideration of all relevant pollutants present in the stack 
emissions in the screening assessment.  

 
Appropriate assessment stage 

 
25.6. The air quality assessment is fundamentally flawed. This overarching issue is broken 

down as follows:  
 

25.6.1. The sHRA and the assessment underpinning it acknowledge that there 
are significant exceedances of 1% critical load/level thresholds both alone 
and in combination. The impacts of these exceedances on the qualifying 
features of the relevant designated sites are not adequately assessed. 

 
25.6.2. Inappropriate reliance is placed on the 70% PEC threshold to justify the 

conclusion that there will be no adverse effect on the integrity of sites 
affected by the above exceedances of critical load/level thresholds. 

 
25.7. Failure to undertake a correct “in combination” appropriate assessment of the ERF 

with other plans/projects; 
 

25.8. Failure to consider the combined direct impacts of the stack emissions circulating 
together in the air; 

 
25.9. Failure to undertake an appropriate assessment of all potential pathways of impact 

relevant to the marine site, Studland to Portland SAC; 
 

25.10. No proper assessment undertaken in respect of water pollution impacts on Chesil and 
the Fleet SAC and Chesil and the Fleet SPA/Ramsar. 

 
26. The Portland Association are particularly concerned by the exceedances of nitrogen deposition 

critical loads at the Isle of Portland to Studland Cliffs SAC and Chesil and The Fleet SAC, 
demonstrated by the Applicant’s data. There was also a serious omission in the Shadow HRA 
in that no in-combination assessment of acid deposition has been undertaken so the true scale 



 

of impacts are unknown. It is our view that the qualifying habitats, and the typical species of 
those habitats (which include lichens and bryophytes) are demonstrably at real risk.12  

 
27. These matters have not been addressed by the Applicant. With the exception of an inadequate 

attempt from the Applicant to better address the “in combination” legal requirement in its 
Updated Shadow HRA, we have nowhere seen a detailed response from the Applicant to these 
points.  We remain of the view that these points fundamentally undermine the Applicant’s 
overarching conclusions that the designated sites in the vicinity of the ERF will not be subject 
to adverse effects on integrity from the ERF alone or in combination with other plans or 
projects.    

 
28. Accordingly, we concluded that, on the basis of the Powerfuel Shadow HRA, there is no scope 

for Dorset Council to be satisfied, as is legally required, that the proposed ERF will have “no 
adverse effect on the integrity of any European site either alone or in combination with any 
other plans or projects”. By failing to properly assess the potential impacts, the Applicant had 
produced a Shadow HRA which does not contain complete, precise and definitive findings and 
conclusions capable of removing all reasonable scientific doubt as to the effects of the ERF on 
the protected site concerned. Dorset Council is therefore unable to rely on the Applicant’s 
Shadow HRA in discharging its legal duties under the 2017 Regulations as a competent 
authority.  

 
Further information provided by the Applicant 
 
29. Further information has now been provided by the Applicant. Despite receiving this new 

information, The Portland Association continue to have concerns about the Application. The 
major issues are set out below. They break down as follows: 

 
29.1. Projects included within the cumulative effects assessment 

 
29.2. Issues with the Applicant’s air quality assessment 

 
29.3. Issues with the Applicant’s approach to ecological impacts 

 
Projects included within the cumulative effects assessment 
 
30. As mentioned above, Dorset Council’s letter of the 26 January 2022 required further 

information from the Applicant relating to the other plans or projects which should be assessed 
in combination with the ERF. 

 
31. Dorset Council requested this because in its letter 1 December 2021, Natural England said the 

following: 
 

…whilst the air pollutant contributions from the application are low, when considered 
with the contributions from the additional projects identified by the applicant there are 
significant exceedances particularly for N deposition at Chesil Beach and the Fleet 
SAC. 

 
32. Natural England also said in that letter that it had concerns over similar exceedances for both 

NOx and ammonia over a smaller area. Natural England added that Dorset Council: 
 

… will need to consider the other projects identified in the dHRA. Firstly whether the 
range of projects is sufficiently comprehensive, secondly what is their status and 
thirdly how does the regulation allowing for review of projects under the Habitats 

 

12 See paragraph 13 of the Appendix A to our letter of 11 October 2021. 



 

Regulations 2017 apply in the light of this new information and the planning 
considerations around Portland Port.13 

 
33. In order to progress the application, Natural England recommended the following matters are 

considered: 
 

A review of the projects identified by the applicant which contribute in-combination to 
air pollution, particularly along the A354 corridor. This should consider if there are 
other projects which should be considered and the assumptions made when 
modelling pollutant levels.14 

 
34. Natural England therefore advised Dorset Council that it ought to consider whether the range 

of projects covered by the Shadow HRA is sufficiently comprehensive, their status and how 
the “regulation allowing for review of projects under the Habitats Regulations 2017 apply in the 
light of this new information and the planning considerations around Portland Port”. This is 
because Portland Port is a competent authority which can permit projects relating to the 1997 
and 2010 Portland Harbour Revision Orders.15 

 
35. In response to these requests, the Applicant has produced Table 2.1 which contains “the 

revised list of projects that has been used in the updated cumulative effects assessment”.16 At 
paragraph 2.9, the Applicant says that the list of projects which has been reviewed “exclude 
Port projects that have not yet been undertaken and add in the heliport building”. Table 2.2 
then sets out the projects “that have been removed from the original assessment”. 

 
36. The Applicant’s response is inadequate, both in relation to (i) a failure to include the correct 

categories of plans and projects and (ii) an incorrect approach to the area of search of such 
plans and projects.  

 
Failure to include the correct categories of other plans and projects  
 
37. The Applicant’s (incorrect) approach to the categories of other plans and projects to be 

considered is set out in their Second addendum Environmental Statement dated January 2022. 
At paragraphs NTS.11 to NTS. 14 and section 2 of that document, the Applicant provides its 
view on the projects to be included within the EIA cumulative effects assessment. At 
paragraphs 2.5 to 2.7, the Applicant says: 

 
2.5 The implementation of operational development within the Harbour Revision 
Orders would require either planning permission or reliance on permitted 
development rights. Where the implementation of development requires a “consent, 
permission or other authorisation” under Regulation 63, then it will require screening 
for appropriate assessment by the competent authority. As well as consents, 
permissions and authorisations, Regulation 63 also applies to competent authorities 
(such as harbour authorities) before deciding to undertake projects themselves, 
irrespective of whether they require consent from any other body. 

 
2.6 This means that future developments by or at Portland Port that have not yet been 
undertaken will need to be screened to determine whether they must be subject to an 
appropriate assessment, including an in-combination assessment, and will not be 
able to go ahead unless, with mitigation, they do not have an adverse effect on the 
integrity of the designated sites in combination with other projects. These projects 
would, when they fall to be considered prior to being undertaken, include the proposed 

 

13 See page 6 of Natural England’s letter of 1 December 2021. 
14 See page 6 of Natural England’s letter of 1 December 2021. 
15 See paragraph 2.2 and 2.5 of the Second addendum Environmental Statement dated January 2022. 
16 Para NTS.13 of the Second addendum Environmental Statement dated January 2022 



 

ERF, either as part of the baseline (if fully completed and in operation) or otherwise 
as a fully consented in-combination project. 

 
2.7 As a result, projects at the Port that have not yet been undertaken should not 
result in the proposed ERF (through an in-combination approach) being regarded as 
having a possible adverse effect on the integrity of the designated sites. The future 
Port projects would not be able to proceed if that was the effect. 

 
… 

 
2.9 Given this, the list of projects to be considered in the cumulative effects and in-
combination assessments has been reviewed to exclude Port projects that have not 
yet been undertaken and add in the heliport building. Table 2.1 sets out the revised 
list of projects that has been used in the updated cumulative effects and in-
combination assessments.  

 
38. This analysis by the Applicant is typically imprecise. 
 
39. First it reflects a failure to comprehend the “in combination with other plans and projects” 

requirement of the Habitats Directive.  Taken to its logical conclusion, the Applicant’s position 
results in the non-sensical outcome that no in combination assessment will ever be needed or 
undertaken on the basis that any other plan or project will itself be subjected to its own 
appropriate assessment in the future.  But this is clearly nonsense since why then would the 
Habitats Directive have imposed the in-combination requirement?  This requirement is 
imposed, in line with the precautionary approach inherent in the Habitats Directive, to require 
competent authorities to consider other plans and projects which (principally) are afoot or are 
coming forward / potentially coming forward and to ask themselves what the in-combination 
effects might be, so as prevent any project being consented if the combined impacts might 
adversely affect any European site (subject, of course, to the derogation tests). 

 
40. Secondly this analysis also fails to draw to Dorset Council’s attention the appropriate in-

combination guidance for competent authorities on the categories of plans or projects which 
must be considered in-combination with the subject project under this legal requirement. 

 
41. European Commission Guidance, Managing Natura 2000 (November 2018)17 states at section 

4.5.3 the following about the requirement to consider plans or projects either individually or in 
combination with other plans or projects: 

 
… Article 6(3) does not explicitly define which other plans and projects are within the 
scope of the in-combination provision. 

 
It is important to note that the underlying intention of this in-combination provision is 
to take account of cumulative impacts, and these will often only occur over time. In 
that context, one can consider plans or projects which are completed, approved but 
uncompleted, or proposed: 

 

• In addition to the effects of those plans or projects which are the main subject 
of the assessment, it may be appropriate to consider the effects of already 
completed plans and projects in this ‘second level’ of assessment, including 
those preceding the date of transposition of the Directive or the date of 
designation of the site (see, for example, C 142/16, paragraphs 61 and 63). 
Although already completed plans and projects are themselves excluded from 
the assessment requirements of Article 6(3), it is still important to take them 
into consideration when assessing the impacts of the current plan or project in 

 

17 See https://ec.europa.eu/environment/nature/natura2000/management/docs/art6/Provisions_Art_6_nov_2018_en.pdf  

https://ec.europa.eu/environment/nature/natura2000/management/docs/art6/Provisions_Art_6_nov_2018_en.pdf


 

order to determine whether there are any potential cumulative effects arising 
from the current project in combination with other already completed plans and 
projects. The effects of such completed plans and projects would normally 
form part of the site's baseline conditions which are considered at this stage. 

 

• Plans and projects which have been approved in the past but have not yet 
been implemented or completed should be included in the in-combination 
provision. 

 

• As regards other proposed plans or projects, on grounds of legal certainty it 
would seem appropriate to restrict the in-combination provision to those which 
have been actually proposed, i.e. for which an application for approval or 
consent has been introduced. At the same time, it must be evident that, in 
considering a proposed plan or project, Member States do not create a 
presumption in favour of other not yet proposed plans or projects in the future. 

 
In addition, it is important to note that the assessment of cumulative effects is not 
restricted to the assessment of similar types of plans or projects covering the same 
sector of activity (e.g. a series of housing projects). All types of plans or projects that 
could, in combination with the plan or project under consideration, have a significant 
effect, should be taken into account during the assessment. 

 
42. Consequently, rather than exclude projects that have not yet been undertaken (which is the 

approach taken by the Applicant), the correct list of plans or projects which Dorset Council 
must consider in-combination with this Application consists of:18 

 
42.1. The incomplete or non-implemented parts of plans or projects that have already 

commenced; 
 

42.2. Plans or projects given consent or given effect but not yet started; 
 

42.3. Plans or projects currently subject to an application for consent or proposed to be 
given effect; 

 
42.4. Projects that are the subject of an outstanding appeal; 

 
42.5. Ongoing plans or projects that are the subject of regular review and renewal; 

 
42.6. Any draft plans being prepared by any public body; 

 
42.7. Any proposed plans or projects that are reasonably foreseeable and/or published for 

consultation prior to application. 
 
43. The Applicant’s new Table 2.1 is, therefore, incomplete and does not comply with the 

precautionary and strict approach required by the “in combination with other plans and 
projects” legal requirement of the 2017 Regulations. In essence, the applicant has cast the net 
too narrowly.  

 

 

18 This is confirmed by NE’s 2018 Guidance NE’s approach to advising competent authorities on the 
assessment of road traffic emissions under the Habitats Regulations (paragraph 4.44). 



 

Incorrect approach to the area of search of such plans and projects 
 
44. We also reiterate that points made at paragraphs 133 to 137 of Appendix A to our letter of 11 

October 2021 regarding the correct approach to the area of search around European sites. In 
our letter we said that: 

 
… the assessment must identify a zone of influence around each of the European / 
Ramsar sites of concern to reflect the maximum distance from which each impact 
pathway of concern might affect that European site. The zones will differ depending 
on the pathway of impact. It is not correct, for HRA purposes, to identify a zone of 
influence around the proposed project location ie here around ERF. This is because 
HRA requires an assessment of the impacts on the European site that the subject 
project is having, together with any similar impacts on that same European site from 
other plans or projects. By contrast the EIA process to assess cumulative impacts 
requires a zone of influence to be drawn around a proposed development ie ERF, 
because EIA is focussed on the impacts of the development on the environment 
generally. This is the key difference between EIA and HRA and the failure of the 
Applicant not only to appreciate this but also its failure to implement it demonstrates 
the very poor quality of this application. 

 
45. This issue, which is fundamental to a correct approach to the in-combination assessment, has 

still not been addressed in the updated information provided by the Applicant.  In Appendix A 
to our letter of 11 October 2021 we stated that there is a “clear risk that additional 
plans/projects, which may have an adverse effect on designated sites’ integrity via in-
combination impacts, have not been assessed”.19 That risk persists and has not been 
addressed by the Applicant.  

 
Examples of plans / projects which are missing from the Applicant’s Updated Shadow HRA  

 
46. The Portland Association has identified, by way of example, the following plans and projects 

which are currently missing from the Applicant’s in-combination assessment, but which must 
be included: 

 
Development Details 

WP/18/00812/SCOE - 
Proposed 
development of a 
visitor attraction at 
Bowers Quarry & 
Jordans Mine with an 
associated park and 
ride site at Osprey 
Quay, also known as 
the Eden Project 
Portland/MEMO.  
 

This is a planned tourist theme attraction to be located at various 
locations on the Isle of Portland and is expected to attract 320,000 
visitors a year and employ more staff than the incinerator.20 The Eden 
Project Portland is a live proposal; having had funding from the Dorset 
Local Enterprise Partnership (“DLEP”). This project clearly falls within 
the list of plans or projects set out at above. It is understood that the 
financing for this project is currently being secured.   
 
Failure to properly consider the effects on the relevant European and 
Ramsar sites of the ERF in-combination with this proposed 
development would mean that Dorset Council will have failed its legal 
duties under the 2017 Regulations in respect of the ERF application. 
Furthermore, the failure of the Applicant to take into account this 
proposed project in its own cumulative assessment demonstrates why 
the Applicant’s approach is problematic. By the Applicant overlooking 
this project’s effects in-combination with the ERF, Dorset Council will 
not have before it a proper assessment of the full weight of the new 
visitor traffic associated with this and the proposed ERF combined, 

 

19 See para 137 of Appendix A to our letter of 11 October 2021. 
20 It is estimated that the project will attract 320,000 visitors a year and create 230 jobs, see https://www.dorsetlep.co.uk/eden-portland.  

https://www.dorsetlep.co.uk/eden-portland


 

Development Details 
particularly in close proximity to the A354. That potential in-combination 
impact on the integrity of the designated sites must be considered.  
 

WP/20/00705/FUL - 
Drive-through coffee 
shop 

Erection of a drive-through coffee shop and 9 no. business units (Use 
Class E and/or B8) with associated access, parking and landscaping 
works. Planning permission has now been approved. This new 
business will attract traffic from Wyke and on Portland, using the A354. 
This traffic needs to be considered in-combination.  
 

P/FUL/2021/04113 - 
Erection of 34 no. 
dwellings 

Planning application submitted for the erection of 34 dwellings on land 
west of 86-126 Wakeham. This development will naturally increase 
traffic using the A354.  
 

 
47. It is also not clear how other potential sources of air pollution and associated traffic have been 

taken into account by the Applicant. As stated above, the Managing Natura 2000 Guidance 
states that although already completed plans and projects are themselves excluded from the 
assessment requirements of Article 6(3), it is still important to take them into consideration 
when assessing the impacts of the current plan or project in order to determine whether there 
are any potential cumulative effects arising from the current project in combination with other 
already completed plans and projects. These projects should form part of the assessment of 
the site’s baseline conditions.21 

 
48. The Portland Association has identified, by way of example, the following plans and projects 

which should be considered in relation to the baseline conditions: 
 

48.1. WP/20/00649/FUL - Osprey Quay Petrol Station: It is not clear whether the recently 
built Osprey Quay Petrol Station is included in Applicant’s assessment of the baseline. 
This includes a retail outlet and takeaway facility. The traffic generated by this 
development should be assessed in-combination with the ERF as it will also be using 
the A354. 

 
48.2. WP/19/00298/FUL Erection of a building to house containerised biomass boiler 

system: In 2019, Sunseekers were granted permission to house a biomass boiler 
system. The biomass boiler is installed at Sunseekers, Osprey Quay. It is not clear 
whether the emissions from this biomass boiler have been included in the modelling.  

 
48.3. Cruise liner excursion coaches: It appears that the Applicant has omitted the air 

traffic impact to the Isle of Portland SAC/SSSI as well as the Fleet and Chesil Beach 
SAC/SPA/Ramsar caused by coach traffic associated with cruise liners. These figures 
should be included.  

 
49. In addition, in Appendix A to our letter of 11 October 2021 we noted the Applicant’s failure to 

include Dorset Council’s emerging Local Plan. At paragraph 137 we said: 
 

The Natural England June 2018 guidance on road traffic emissions clearly states at 
para 4.44 that the scope of an in combination assessment can potentially include “any 
draft plans being prepared by any public body”. The emerging Dorset Local Plan 
should clearly be incorporated into the sHRA’s in combination assessment. 

 
50. The Local Plan should now be included by the Applicant. 

 

 
21 See section 4.5.3 of the Managing Natura 2000 Guidelines.  



 

Issues with the Applicant’s air quality assessment 
 

51. The Portland Association (in association with the Stop Portland Waste Incinerator campaign 
group) have again, at their own expense, commissioned a Second AQC Air Quality Review, 
which is included at Appendix B. In that review, AQC have considered the new information 
submitted in response to the Environment Agency’s Schedule 5 Notice on 3rd December 2021, 
and Dorset Council’s second Regulation 25 request for further information of 26th January 
2022. 

 
52. It is appreciated that the adequacy of the Applicant’s response to the Environment Agency’s 

Schedule 5 Notice does not concern Dorset Council’s assessment of the planning application. 
Reference to AQC’s review of the Applicant’s response to the Environment Agency has been 
included below to the extent that it is relevant to Dorset Council’s second Regulation 25 request 
for further information.  

 
53. This section covers the following topics: 
 

53.1. General failings in the quality of the submitted documents; 
 

53.2. Air Quality Modelling errors;  
 

53.3. An incorrect baseline concentration of NOx for the Isle of Portland to Studland Cliffs 
SAC; and 

 
53.4. The inadequate assessment of the Emergency Diesel Generators. 

 
General failings in the quality of the submitted documents  
 
54. AQC continue to have concerns about the quality of the information provided by the Applicant. 

They report that the information presented is “frequently misleading and continues to be 
extremely difficult to follow”.22 For this reason AQC have said that there may be other issues 
with the Applicant’s work that it has not yet highlighted by AQC. AQC’s omission of those 
further issues does not mean they are accepted.23  

 
55. In the Second AQC Air Quality Review, AQC have raised a number of issues regarding the 

quality of the information provided by the Applicant in response to the Schedule 5 Notice (see 
section 2 of Appendix B). AQC have also reported that the quality of the additional information 
provided in response to the second Regulation 25 request for further information is inadequate 
(as detailed further below). AQC state that: 

 
Throughout all iterations of the documents produced by the applicant, there have been 
numerous errors in the calculation and presentation of results. Where previous errors 
are corrected, new errors are introduced. Interpreting air quality modelling requires 
trust that basic attention to detail has been applied throughout the modelling process. 
The nature of the reporting errors give low confidence in any of the numbers 
presented.24 

 
56. Furthermore, there also remain “outstanding issues raised in previous reviews that have not 

been addressed”.25 
 
57. These failings constitute a major issue which Dorset Council must fully engage with as the 

relevant competent authority under the 2017 Regulations. As stated above, in the legal context 

 
22 See paragraph 1.6 of the Second AQC Air Quality Review at Appendix B 
23 See paragraph 1.6 of the Second AQC Air Quality Review at Appendix B 
24 See paragraph 5.2 of the Second AQC Air Quality Review at Appendix B 
25 See paragraph 5.1 of the Second AQC Air Quality Review at Appendix B 



 

section, the appropriate assessment carried out under that provision may not have lacunae 
and must contain complete, precise and definitive findings and conclusions capable of 
dispelling all reasonable scientific doubt as to the effects of the proposed works on the 
protected area concerned.26 Conclusions are to be reached in light of the best scientific 
knowledge in the field.27 This must be done so that competent authorities can have the 
certainty they need to decide whether to permit a plan or project. That certainty is simply not 
possible in these circumstances because of the consistent failings of the Applicant. That is 
particularly concerning given the number, sensitivity, and close proximity of protected sites to 
the proposed development. 

 
58. AQC make this point at paragraph 5.4 of the Second AQC Air Quality Review at Appendix B. 

They say: 
 

The conclusions of the detailed review of documentation submitted to date is that the 
information is insufficient to allow regulators to make informed decisions about the 
planning and permitting applications. There is thus no basis for, or evidence to justify, 
the statement that: "the proposed development will not have any significant adverse 
effects on the statutory sites (SACs, SPAs, MCZs, Ramsar sites or SSSIs) within the 
vicinity of the proposed development" (Statement of Common Ground between 
Dorset Council and the applicant). The applicant has not provided sufficient evidence 
to substantiate this assumption. 

 
Air Quality Modelling errors 
 
59. With regard to Dorset Council’s Regulation 25 Request for further information and the 

additional dispersion modelling, AQC notes that the apparent errors in the traffic data in the 
August 2021 Environmental Statement appear to have been corrected (although this correction 
is not acknowledged). However, in Tables 4 to 6,28 which present the contributions from the 
road traffic and the traffic, the numbers presented as the ‘cumulative impact’ in the final column 
appear to have omitted the stack process contribution.29 This is a fundamental error and so 
the figures cannot be relied upon. 

 
60. AQC also note that none of these tables include the Diesel Generator model results, which 

clearly ought to be included so that Dorset Council are presented with a complete picture of 
“all of the emissions introduced as a result of the proposals”.30 

 
61. These deliberate or unintentional errors by the Applicant in the presentation of information fall 

short of the legal requirement that an appropriate assessment should contain complete, 
precise and definitive findings. 

 
Incorrect baseline concentration of NOx for the Isle of Portland to Studland Cliffs SAC 
 
62. Of significant concern, AQC note that the figures given in the Updated Shadow HRA for the 

baseline concentration of NOx for the Isle of Portland to Studland Cliffs SAC is incorrect. At 
paragraph 6.12 of the Updated Shadow HRA, the Applicant says: 

 
The baseline concentration of NOx for the Isle of Portland to Studland Cliffs SAC, taken 
from the APIS website is between 17.6 and 7.5 μg/m3, with the background NOx 
concentration being 10.19 μg/m3 where the process contribution from the ERF is greater 
than 1% of the critical level. 

 

 
26 Case C-461/17 Holohan v An Board Pleanala [2018] EUECJ C-461/17, paragraph 34. 
27 Case C-461/17 Holohan v An Board Pleanala [2018] EUECJ C-461/17, paragraph 33. 
28 See pages 11 to 13 of Second addendum Environmental Statement Appendix 3.5 (“Additional Dispersion Modelling”) 
29 See paragraph 3.5 of the Second AQC Air Quality Review at Appendix B. 
30 See paragraph 3.6 of the Second AQC Air Quality Review at Appendix B. 



 

63. However, as AQC demonstrate, those values “actually correlate to nitrogen deposition” and 
not NOx. The correct background NOx concentration range is between 35.3 and 5.9 μg/m3. 
This undermines the Applicant’s conclusions at paragraph 6.14 of the Updated Shadow HRA 
which are that the resulting concentrations of NOx “would be below the critical level of 30 
μg/m3”.31 

 
64. The significance of this is that, in relation to NOx, there is “potentially an area where the impact 

of the ERF would be more than 1% of the critical level and the critical level could be 
exceeded.”32  

 
65. The issue of a potential exceedance of the critical level and the likelihood of this occurring 

(contrary to what is stated at paragraph 6.14 of the Updated Shadow HRA) is discussed in 
new paragraph 6.19. Here the Applicant says:  

 
APIS shows that background levels of NOx around the Port already exceed the 
relevant critical level, although across the wider SAC the background levels of NOx 
are below 70% of the long-term environmental standard for annual mean NOx. The 
very localised nature of the high concentrations of NOx around the Port means that 
concentrations of NOx to the South of a Port across the SAC are likely to be much 
lower than the grid average suggests. No adverse impacts on the integrity of the site 
from increased levels of NOx within the Isle of Portland to Studland Cliffs SAC are 
predicted as a result of combined impact of process emissions and traffic associated 
with the proposed development. 

 
66. AQC say that this demonstrates an absence of confidence in the information which has carried 

through to the Updated Shadow HRA. This is a major issue because: 
 

… the conclusions of the Shadow Appropriate Assessment have been relied upon by 
Dorset County Council to inform the Statement of Common Ground, which states that, 
“the proposed development will not have any significant adverse effects on the 
statutory sites (SACs, SPAs, MCZs, Ramsar sites or SSSIs) within the vicinity of the 
proposed development”. 

 
67. These consistent errors by the Applicant on the vital issue of Air Quality have a direct impact 

on Dorset Council’s ability to appropriately assess, to the proper legal standard, the ecological 
impacts associated with the proposed development. In the Second Jonathan Cox Ecology 
Review at Appendix C, Jonathan Cox Associates state that in light of AQC’s analysis: 

 
… the results of the air quality assessment are subject to a number of inconsistencies 
and omissions that undermine the reliance that can be placed on the air quality 
assessment methodology and hence any assessment based upon this.   

 
… 

 
The concerns expressed in our earlier comments about the flawed nature of the air 
quality assessment and hence the reliance that can be placed upon this in conducting 
a HRA remain very relevant to this latest review.33 

 

 
31 See paragraph 4.4 of the Second AQC Air Quality Review at Appendix B. 
32 See paragraph 4.4 of the Second AQC Air Quality Review at Appendix B. 

33 See paragraphs 2.1 and 2.2 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

Inadequate assessment of the Emergency Diesel Generators 
 
68. Natural England noted in its letter of 1 December 2021: 

 
As a matter of course [the Emergency Diesel Generators (“EDG”)] will need to be tested 
on a regular basis to ensure they are functional in the case of a power outage. These units 
typically generate significant levels of additional local air pollution and the emissions need 
to be properly modelled and assessed. This information is currently lacking in the Air Quality 
report but the applicant has provided further information which the authority will need to 
consider with Natural England.34 

 
69. AQC believe that the assessment now carried out by the Applicant of the EDG is “inadequate” 

for the following reasons:   
 

69.1. The EDG emission location is not identified; 
 

69.2. It does not consider the influence on total emissions from the [ERF] site (i.e. in 
combination with EfW stack, traffic and shipping). In particular the combined influence 
on emissions from the EfW stack and generator are not presented…; 

 
69.3. It does not consider the impact of ammonia, sulphur dioxide and PM emissions from 

the EDG; 
 

69.4. It does not consider the impact on annual mean concentrations, whilst the EDG will 
only be operated for short periods it will have an influence on annual concentrations; 

 
69.5. It does not consider the impact of emissions on nitrogen and acid deposition fluxes; 

and 
 

69.6. No receptor results or contours are presented, so it is not possible to determine the 
spatial extent of any impacts.35 

 
70. These omissions by the Applicant create gaps or “lacunae” in the scientific evidence which is 

currently before Dorset Council. As stated above in the legal context section, Dorset Council’s 
appropriate assessment cannot contain lacunae and must contain complete, precise and 
definitive findings and conclusions capable of removing all reasonable scientific doubt as to 
the effects of the plans or the projects proposed on the protected site concerned.36 Dorset 
Council cannot meet this legal requirement on the basis of the Applicant’s information. 

 
71. Furthermore, as noted above, none of the tables in the Applicant’s Appendix 3.4 Additional 

Dispersion Modelling include the EDG model results and therefore do not present the full 
impact of all emissions introduced as a result of the proposals.37 Jonathan Cox Associates also 
state that there is an “absence of any assessment of the impact of emergency generators on 
air quality” in the ecological review it has carried out.38  

 

 
34 See page 2 of Natural England’s letter of 1 December 2021.  
35 See paragraph 2.8 of the Second AQC Air Quality Review at Appendix B. 
36 See Grace and Sweetman, C‑164/17, EU:C:2018:593, paragraph 39. 
37 See paragraph 3.6 of the Second AQC Air Quality Review at Appendix B. 
38 See paragraph 2.1 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

Issues with the Applicant’s approach to ecological impacts 
 

Chesil and The Fleet SAC 
 
72. In the Second Jonathan Cox Ecology Review at Appendix C, Jonathan Cox Associates makes 

the following observations about the assessment of potential impacts on the Chesil and The 
Fleet SAC: 

 
72.1. The correct status of the vegetated communities at Chesil and The Fleet SAC; 

 
72.2. The Applicant’s reliance on insufficient data to conclude no adverse effect on integrity; 

and 
 

72.3. The inappropriate use of sand dune grassland as a proxy for impacts on vegetated 
shingle habitats. 

 
Chesil and The Fleet SAC: The correct status of the vegetated communities at Chesil and The Fleet 
SAC 

 
73. The Applicant’s approach to the categorisation of the vegetated communities at Chesil and 

The Fleet SAC is problematic and a major issue for Dorset Council for the following reasons: 
 

73.1. The Applicant suggests that Maritime Grassland (MC vegetation communities) are 
not part of the Annex I habitat.  That suggestion is incorrect.   

 
73.2. The Applicant concludes that because lichens and byrophytes are not present in the 

habitat there is not an issue with nutrient deposition. This conclusion is incorrect. 
 

73.3. The Applicant states that it is acid habitats that are more vulnerable to nutrient 
deposition and that because there is no evidence of acid vegetation present this is 
not an issue. This is approach is incorrect, as demonstrated by the abundance of 
Cladonia furcata on the site (discussed below). 

 
73.4. The Applicant suggests that the habitat is already degraded by nutrient enrichment.  

This may be true in discrete areas, but this process can only get worse by adding 
more nutrients and does not comply with the conservation objective for the site to 
restore favourable conservation status.  Achieving this objective would be further 
compromised by permitting further nutrient deposition. 

 
74. These points are developed further below. It is our view that to remedy this major issue the 

Applicant should undertake a detailed baseline survey of the road corridor. Jonathan Cox 
Associates recommend this survey should be carried out using the published 'Rule Base' in 
order to properly map and assess the impacts.39 

 
75. The Applicant is suggesting that because the vegetation within the Annex I habitat type 

Perennial Vegetation of Stony Banks is a Maritime Cliff grassland, a lower critical load 
threshold could/can be applied.  This assumption, however, is not accepted by Jonathan Cox 
Associates. At paragraph 2.8 of the Jonathan Cox Second Ecology Review, Jonathan Cox 
Associates say that the Updated Shadow HRA “persists” in attempting to argue that maritime 
cliff grassland vegetation communities MC5 and MC8 are not regarded as vegetated shingle 
and are not components of the Annex I habitat type, Perennial Vegetation of Stony Banks.40 It 

 
39 See Murdock, A.P., Hill, C.T., Randall, R. and Cox, J. (2011). Inventory of Coastal Vegetated Shingle in Scotland. GeoData Institute, 

Scottish Natural Heritage Commissioned Report No.423 and MURDOCK, A., HILL, A.N., COX, J. & RANDALL, R.E. 2010. Development 
of an evidence base of the extent and quality of shingle habitats in England to improve targeting and delivery of the coastal vegetated 
shingle HAP. Natural England Commissioned Reports, Number 054. 
40 See paragraph 6.87 off the Shadow HRA: “The manual attributes the MC5 and MC8 maritime grassland communities to the Annex I 

habitat vegetated sea cliffs of the Atlantic and Baltic coasts. Vegetated sea cliffs of the Atlantic and Baltic coasts are not an interest feature 



 

is because of this the Applicant goes on to state that this “distinction is relevant to the 
assessment process as the critical loads for the habitats differ, with critical loads for maritime 
grasslands higher than the critical load for perennial vegetation of stony banks”.41  

 
76. In contrast, Jonathan Cox Associates say that the Applicant’s approach is a misrepresentation 

of the EU Interpretation Manual. This is because vegetation communities described by the 
British National Vegetation Classification (“NVC”) can occur in more than one European habitat 
type. This means that the vegetated communities at Chesil and The Fleet SAC can be 
composed of a very wide range of vegetation.42  

 
77. In this case, maritime cliff grassland vegetation communities MC5 and MC8 ought to be 

regarded as vegetated shingle and are components of the Annex I habitat type, Perennial 
Vegetation of Stony Banks. 

 
78. This is very important because, even without taking into account the problems and errors with 

the Applicant’s in-combination assessment (meaning that it is not reliable), the in-combination 
assessment of nitrogen deposition presented by the Applicant shows that the 1% critical load 
will be exceeded for around 200m on either side of the A354.43 That exceedance will therefore 
include “some extensive” areas of the Annex I habitat type, Perennial Vegetation of Stony 
Banks.44 The proposed ERF and its associated traffic will contribute further exceedance 
despite the “restore” conservation objectives for Chesil and The Fleet SAC stated above. In 
other words, the proposed development will add pollutants, frustrating the site’s restore 
objective.  

 
79. Given these risks to the features of the SAC it is clear that the Applicant’s reliance on broad-

brush comparisons of NVC communities, Annex I Habitats and APIS thresholds45 is insufficient 
and that a detailed site survey is required if Dorset Council is to be able to form reliable 
conclusions as to what the status of the vegetated communities on site are and whether the 
proposed development will have an adverse effect on integrity on this SAC. That detailed site 
survey should be carried out by the Applicant using the ‘Rule Based’ approach referenced 
above. 

 
80. Even if that detailed analysis finds only small amounts of the qualifying interest feature in a 

disturbed and degraded state, this is not sufficient to conclude that further disturbance can be 
tolerated. This is because the conservation objective is “to restore” the SAC to favourable 
conservation status. That would include restoring this qualifying interest feature. 

 
81. To illustrate the Applicant’s incorrect approach to the classification of vegetation within the 

Chesil and The Fleet SAC, Jonathan Cox Associates provide the example of the potential 
impact of nitrogen deposition on Cladonia furcata, a lichen associated with acid soils.  

 
82. The Applicant relies on information given by APIS for Portland Harbour Shore SSSI to conclude 

that “lichens and bryophytes are not present within these habitats”.46 However, the Applicant 
has also “submitted vegetation maps with the Updated Shadow HRA which show that the 200m 
area on either side of the A354 includes “extensive areas of shingle grassland classified as 
MC5 Armeria maritima-Cerastium diffusum matitime therophyte community”.47 Jonathan Cox 

 
of Chesil and The Fleet SAC. This distinction is relevant to the assessment process as the critical loads for the habitats differ, with critical 
loads for maritime grasslands higher than the critical load for perennial vegetation of stony banks.” 
41 See paragraph 6.8 of the Applicant’s Updated Shadow HRA. 
42 For example, within MC vegetation communities there is variation. Some vegetation, such as MC8, are associated with higher nutrients. 

Other vegetation, such as MC5, are very much associated with nutrient poor environments and can contain an abundance of lichens.   
43 See paragraph 7.27 of the Applicant’s Updated Shadow HRA. 
44 See paragraph 2.9 of the Second Jonathan Cox Ecology Review at Appendix C. 
45 See page 20 of the Applicant’s Updated Shadow HRA. 
46 See paragraph 7.28 of the Applicant’s Updated Shadow HRA. 
47 See paragraph 2.9 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

Associates quote the study by Groome, G and Crowther, K.C. (2005)48 which describes this 
type of vegetation in detail. That study states that MC5 Shingle Grassland is distinguishable 
by the presence of “swards dominated by Festuca rubra and Cladonia furcata; the latter is rare 
or more commonly absent from MC8 stands.” Indeed, the Applicant states on page 100 of the 
Updated Shadow HRA that Cladonia furcata is present locally as a feature of the Chesil and 
Fleet SAC. 

 
83. As Jonathan Cox Associates note at paragraph 2.11 of their Second Review, Cladonia furcata 

is a lichen associated with acid soils and was recorded as being present within the quadrat 
samples within examples of MC5 shingle grassland close to the A354 within the 200m wide 
zone in which the 1% critical load threshold would be exceeded.  Jonathan Cox Associates 
advise that: 

 
This lichen along with other lichens and bryophytes occurring in this shingle grassland 
are typical species of this Annex I habitat type.  As has been previously mentioned, 
damage to these typical species would result in an adverse effect on the integrity of 
this habitat. 

 
84. Jonathan Cox Associates advise at paragraph 2.12 in the Second Ecology Review, that: 

 
The presence of this acidophile species [Cladonia furcata] in the vegetation also 
militates against the argument that this shingle vegetation is tending towards a 
calcareous vegetation type and hence is better able to buffer the impacts of nitrogen 
deposition; the reverse is more likely.  Increasing nitrogen levels are likely to change 
the vegetation from MC5 to the more lush MC8 community with the resultant loss of 
many of the lichen and bryophyte species and the spread of species associated with 
more nutrient enriched grassland. 

 
85. This example demonstrates why the Applicant’s flawed approach to the HRA is a major issue 

for Dorset Council. In the absence of a detailed site survey the Applicant has been unable to 
properly assess the potential adverse effects of the development on this lichen interest feature. 
That failure of assessment demonstrates a gap in the evidence. The presence of gaps in the 
evidence makes it impossible for Dorset Council to conduct an appropriate assessment which 
meets the requirements of the 2017 Regulations. The question as to whether the application 
may be detrimental to the conservation objectives of the protected site can only be answered 
with reference to complete, precise and definitive findings and conclusions capable of 
removing all reasonable scientific doubt as to the effects of the plans or the projects proposed 
on the protected site concerned.49  

 
Chesil and The Fleet SAC: The Applicant’s reliance on insufficient data to conclude no adverse 
effect on integrity  

 
86. Jonathan Cox Associates note at paragraph 2.13 of the Second Jonathan Cox Ecology Review 

that the Applicant suggests in the Updated Shadow HRA that because the area of MC5 shingle 
grassland appears to have changed little between 2005 and 2019, “then an increase in nitrogen 
deposition over this time has not damaged the habitat”. However, in the absence of a detailed 
site-specific assessment this assumption is unjustified. This is because the proposed ERF and 
its associated traffic will further increase the levels of nitrogen deposition and there is: 

 
…insufficient data available regarding the distribution and composition of vegetated 
shingle habitats on Chesil Beach to be able to make the assumption that the Annex I 

 
48 See paragraphs 6.86 and 7.32 of the Applicant’s updated Shadow HRA. 
49 See Case C-461/17 Holohan v An Board Pleanala [2018] EUECJ C-461/17, quoted above. 



 

habitat is already subject to nitrogen deposition and will therefore be tolerant of further 
increases.50 

  
87. Instead of a detailed site-specific assessment, the Applicant has provided in their Updated 

Shadow HRA their “speculative judgements” as to why there will not be an adverse effect on 
the integrity of the Chesil and The Fleet SAC. The Applicant discusses these issues at 
paragraphs 7.26 to 7.37 of the Updated Shadow HRA. Rather than provide concrete evidence 
the Applicant states that (emphasis added): 

 
87.1. The modelling shows that alone the impact of the development (traffic and emissions 

from the plant) will result in nitrogen deposition rates of more than 1% of the critical 
load within c50 metres of the edge of the carriage way (paragraph 7.26). 

 
87.2. With the changes in nitrogen deposition related to the development added to the 

cumulative traffic growth associated with other plans and projects the additional 
nitrogen deposition will exceed 1% of the critical load of nitrogen over 200 metres 
from the edge of the carriageway… indicating that consented plans and projects are 
making the greatest contribution to increased levels of nitrogen deposition along the 
A354 corridor (paragraph 7.27). 

 
87.3. Tables two and three show that there was little change in the areas of vegetated 

shingle and shingle grassland within the SAC between 2005 and 2018. This would 
indicate that changes in air quality are not driving significant changes in the 
vegetation communities along this stretch of the A354. These areas immediately 
adjacent to the road will already be experiencing elevated levels of nitrogen deposition 
from traffic emissions… (paragraph 7.30). 

 
87.4. It is likely that the rates of nitrogen deposition along the road corridor have exceeded 

the upper end of the critical load range for many years close to the A354 (paragraph 
7.31). 

 
87.5. The higher levels of nitrogen deposition this area of the site experiences does not 

appear to be driving any significant changes in the species communities in this part 
of the SAC. The Groome and Crowther and Footprint Ecology Vegetation surveys 
found little difference in the NVC communities along the A354. The work published by 
Capcorn et al, 2016 highlights that for a range of vegetation communities the 
incremental effect of long-term nitrogen deposition on species richness reduces as 
deposition levels increase above the upper end of the critical load (paragraph 7.32). 

 
87.6. The site-specific modelling along the A354 have shown high baseline levels of 

nitrogen deposition occur in this part of the site irrespective of the proposed 
development. Current rates of nitrogen deposition exceed the upper end of the critical 
load range and have almost certainly been towards the upper end of the critical load 
range for many years along the A354 corridor (paragraph 7.34). 

 
87.7. There is no published evidence to suggest that nitrogen deposition at the level 

predicted to occur from the project is sufficient to change species richness in a range 
of plant communities. The ability of pioneer SD1 communities develop, as reported in 
the footprint reports observed during a site visit in June 2021, would indicate that the 
localised high levels of nitrogen deposition occurring in this part of the SAC not having 
an adverse effect on the integrity of the site, with SD1 vegetation communities able to 
form when conditions are suitable (paragraph 7.35). 

 

 

50 See paragraph 2.13 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

87.8. The stable nature of the communities along the A354, as evidenced by vegetation 
surveys, would indicate that the plant communities associated with vegetative 
shingle remain largely unchanged since the designation of the site (paragraph 7.37). 

 
88. This level of analysis is not fit for purpose for Dorset Council’s own HRA. The Applicant is 

acknowledging here that: 
 

88.1. the site is exceeding levels for nitrogen deposition and has “almost certainly” been at 
the upper end of the critical load range “for many years” but no objective evidence is 
supplied in support of these assertions;  

 
88.2. the proposed development (ERF and traffic) will contribute towards that exceedance 

but that “there is no published evidence” to suggest that this increase will change 
species richness in a range of plant communities; and 

 
88.3. the Footprint Ecology report and a site visit “would indicate” that localised high levels 

of nitrogen are not having an adverse effect with SDI communities forming when 
conditions are suitable.  

 
89. As Jonathan Cox Associates say at paragraph 2.14 of the Second Jonathan Cox Ecology 

Review, these are “speculative judgments and do not provide the level of certainty needed for 
the conclusion of no adverse effect to be reached”. Rather, Jonathan Cox Associates 
concludes that exceedance of critical levels of nitrogen deposition over that 400m swathe 
through the SAC: 

 
…has the potential to damage Annex I habitat, in particular the vegetated shingle 
habitat referred to as Perennial Vegetation of Stony Banks.51 

 
90. Finally, at page 6 of its letter of 1 December 2021, Natural England states that there is still 

“currently no specific site-based evidence” as to what role the features present at the site have 
in ameliorating nitrogen deposition or the residency period over which the vegetation is 
subjected to concentrations of “toxic pollutants” such as NOx and ammonia. Lower down on 
page 6 of its letter, Natural England also requested a: 

 
… bespoke site-specific assessment of the effect of local conditions on the levels of 
air pollutants from traffic actually affecting the designated sites (taking into account 
air movements, vegetation height and composition, soil nutrients etc.). 

 
91. It is a major issue for Dorset Council that this “site-specific” evidence has simply not been 

gathered by the Applicant, creating unacceptable gaps in the evidence. This lack of evidence 
and the reliance on bare assertions does not comply with the strict requirements of the HRA 
process as set out in the legal context section above. Dorset Council should require the 
Applicant to provide the site-specific evidence in order to understand whether the generic 
critical loads are appropriate. That approach would also conform with the approach taken by 
Sir Duncan Ouseley in Compton Parish Council & Ors v Guildford Borough Council & Anor 
[2019] EWHC 3242 (Admin), as referenced above, that it is the assessment of the site-specific 
ecological impacts which is key for HRA rather than simply considering whether there were 
exceedances of critical loads or levels. 

 
92. This is important because the ecological harm which Dorset Council must grapple with is 

whether the ERF and its associated traffic, together with other plans and projects, might harm 
these protected interest features or impair their flourishing, thereby undermining the 
conservation objective to maintain or restore, as appropriate, the: 

 

 

51 See paragraph 3.3 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

92.1. extent and distribution of qualifying natural habitats; 
 

92.2. structure and function (including typical species) of qualifying natural habitats; and 
 

92.3. supporting processes on which the qualifying natural habitats rely.52 
 

93. Nitrogen deposition has the effect of changing the soil nutrient status of the habitat and can 
have fundamental and persistent effects on habitats and sensitive species, in particular lichens 
and bryophytes. There is a risk, therefore, that if the assessment is not carried out 
appropriately, these vulnerable and rare interest features will be permanently harmed. 

 
Chesil and The Fleet SAC: The inappropriate use of sand dune grassland as a proxy for 
impacts on vegetated shingle habitats. 

 
94. The Applicant’s Updated Shadow HRA makes references to sand dune habitats and the study 

by Caporn et al 2016 (see paragraphs 7.32 and 7.33 of the Updated Shadow HRA) and 
concludes that significant amounts of increased nitrogen deposition would be needed to 
reduce species richness in the NVC communities.53  

 
95. However, Jonathan Cox Associates notes at paragraph 2.15 of the Second Ecology Review 

that Caporn et al does not support this conclusion. Rather that study urges caution in 
extrapolating results from sand due to vegetated shingle habitats and states: 

 
Whilst caution should therefore be applied in attempting to extrapolate relationships 
between species richness and N deposition from the sand dune survey data 
presented in this report, it would seem reasonable to assume that the widespread 
reductions in species richness observed across all habitats, particularly in lower plant 
species, would also occur in vegetated shingle, especially above the recommended 
critical load range of 8-15 kg ha-1 yr-1. 

 
96. Therefore, there is a significant risk that an increase in nitrogen deposition will result in a 

decline in species richness. For these reasons, Jonathan Cox Associates concludes that: 
 

The judgements made in the Shadow HRA are therefore not based on strong scientific 
evidence and in our view do not meet the levels of certainty needed on which to base 
the conclusion of a Habitats Regulations Assessment.  The assessment that there 
would be no adverse effect on the integrity of this SAC cannot be relied upon.54 

 
97. On the basis of this information, Dorset Council cannot conclude that the proposed ERF will 

lead to no adverse effect on integrity from nitrogen deposition on the Chesil and The Fleet 
SAC. 

 
Isle of Portland to Studland Cliffs SAC 

 
98. In the Second Jonathan Cox Ecology Review at Appendix C, Jonathan Cox Associates makes 

the following observations about the assessment of potential impacts on the Isle of Portland to 
Studland Cliffs SAC: 

 
98.1. The lack of recent baseline ecological survey for populations of pollution sensitive 

lichens or bryophytes or populations of Early Gentian; and 
 
98.2. The Applicant’s inappropriate reliance on outdated and unlawful screening threshold. 

 

 
52

 See paragraph 4.26 of the Updated Shadow HRA. 
53 See paragraph 7.33 of the Updated Shadow HRA. 
54 See paragraph 2.16 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

Isle of Portland to Studland Cliffs SAC: Lack of recent baseline ecological survey for 
populations of pollution sensitive lichens or bryophytes or populations of Early Gentian 

 
99. The Isle of Portland to Studland Cliffs SAC supports Annex I habitat types, including annual 

vegetation of drift line, vegetated sea cliffs of the Atlantic and Baltic coasts, semi-natural dry 
grassland and scrubland facies on calcareous substrates (Festuco-Brometalia) and 
populations on the Annex II species early gentian.55 

 
100. The Updated Shadow HRA accepts that the: 

 
… predicted contribution of nitrogen to the Annex 1 habitats within the SAC is above 
1% of the lower end of the critical load for semi-natural dry grassland and scrubland 
facies on calcareous substrates (Festuco-Brometalia) and early gentian. The zone of 
impact covers parts of SSSI units 33, 34, 51 and 52.”56  

 
The area of the SAC falling within the 1% contour is 13.13ha.57  

 
101. However, as Jonathan Cox Associates note at paragraph 2.4 of the Second Jonathan Cox 

Ecology Review at Appendix C, “no recent baseline ecological survey is submitted with the 
application to determine if these SSSI units [which form part of the Isle of Portland to Studland 
Cliffs SAC] contain populations of pollution sensitive lichens or bryophytes or populations of 
Early Gentian”. Instead, the Updated Shadow HRA relies on the “much less detailed habitat 
data available on the Magic website”.58 

 
102. Dorset Council must address this further fundamental gap in the evidence. Reliance on less 

detailed data is unacceptable given the sensitivities of the protected features at this location. 
The Applicant must produce for the Council a baseline ecological survey for the SSSI units in 
question. This must happen because, as stated above, the appropriate assessment cannot 
contain lacunae and must contain complete, precise and definitive findings and conclusions 
capable of removing all reasonable scientific doubt as to the effects of the plans or the projects 
proposed on the protected site concerned.59   

 
Isle of Portland to Studland Cliffs SAC: The Applicant’s inappropriate reliance on outdated and 
unlawful screening threshold 

 
103. The Updated Shadow HRA is able to conclude no adverse effect on the integrity of the Isle of 

Portland to Studland Cliffs SAC because: 
 

…the PEC will be below 70% of the long-term environment standard for the Annex I 
habitat semi-natural dry grassland and scrubland facies on calcareous substrates 
(Festuco-Brometalia) with the ERF operational and traffic, no adverse impacts on the 
integrity of the site from increased nitrogen deposition within the Isle of Portland to 
Studland Cliffs SAC are predicted as a result of the proposed development.60  

 
104. However, as we explained in paragraphs 125 to 132 of Appendix A to our letter of 11 October 

2021, it is inappropriate to rely on the 70% PEC threshold to justify this conclusion. In 
paragraph 130 of Appendix A we noted that the CJEU Dutch Nitrogen case (referenced above) 
makes it clear that if, in HRA, reliance is to be placed on a threshold to determine that a plan 
or project will not have an adverse effect on integrity of any European site, this is lawful only 
where it has been demonstrated that that threshold will secure no adverse effect on integrity 

 
55 See paragraph 4.17 of the Updated Shadow HRA. 
56 See paragraph 6.60 of the Updated Shadow HRA. 
57 See paragraph 6.59 of the Updated Shadow HRA. 
58 See paragraph 6.61 of the Updated Shadow HRA. 
59 Case C-461/17 Holohan v An Board Pleanala [2018] EUECJ C-461/17, paragraph 34. 
60 See paragraph 6.69 of the Updated Shadow HRA. 



 

taking into account all of the in-combination plans and projects which might fall under that 
threshold.61 No such evidence had been adduced by the Applicant. 
 

105. At paragraph 132 of Appendix A, we quoted Jonathan Cox Associates’ advice that the reliance 
on the Environment Agency standard was: 

 
… potentially unreliable, especially where a cocktail of air pollutants are all predicted 
to exceed the 1% CL threshold and the background levels are substantially below the 
relevant CL as is the case on Portland. The result of applying the 70% threshold in 
such circumstances is that otherwise unpolluted environments becomes 
progressively more polluted as increasing levels of emissions are permitted, each 
individually with a PEC below the 70% threshold. The implications of such a scenario 
on sensitive plants and habitats such as those found within this SAC are unknown. 

 
106. Jonathan Cox Associates make the same comment at paragraph 2.6 of the Second Jonathan 

Cox Ecology Review at Appendix C. Previously pristine environments, such as the Isle of 
Portland, would become progressively more polluted up to 70% of the critical load or level 
before such projects are deemed to be having a damaging effect. Accordingly, “great caution” 
needs to be taken in reaching a conclusion of no adverse effects on integrity. For this reason, 
the conclusion reached by Jonathan Cox Associates is that they remain concerned about the 
use of the 70% threshold.62  

 
107. This is a major issue which Dorset Council will need to address. Gaps or lacunae in the 

evidence relied upon in an appropriate assessment cannot be permitted.63  
 

108. That we are correct on this point is now beyond all doubt given the publication in December 
2021 of JNCC Report No. 696: Main Report – Guidance on Decision-making Thresholds for 
Air Pollution.64  This Guidance follows both the Dutch Nitrogen cases’ rulings and similar 
domestic case law rulings. As such if Dorset Council wishes to screen out the ERF project in 
relation to any designated European site on the basis that it its air quality emissions fall beneath 
certain thresholds then this must be supported by an in-combination assessment which 
evidences the certainty of that threshold securing no harm to the European site. No such in-
combination assessment has been provided by the Applicant in this case. 

 
109. Furthermore, as discussed above, in accordance with the approach in Compton Parish Council 

& Ors v Guildford Borough Council & Anor it is the assessment of the site-specific ecological 
impacts which is key and clearly required here.  

 
D. Moderate issues where further details would provide clarity or which may prevent 

Dorset Council being able to undertake (as is legally required) a complete and robust 
Habitats Regulations Assessment. 

 
110. In addition to the major issues highlighted above, there are also a number of moderate issues 

where further details would provide clarity or which may prevent Dorset Council from 
undertaking a legally compliant complete and robust HRA. 

 
Modelling if the installed stack is not 80m 

 
111. AQC note that the documentation now confirms that the modelled stack is 80m. AQC note that: 

 
Generally, modelling a lower stack height would lead to worst-case predictions and 
thus would be appropriate. However, due to the complexity of the terrain and location 

 
61 Paragraph 112 of the Dutch Nitrogen Case. 
62 See paragraph 3.2 of the Second Jonathan Cox Ecology Review at Appendix C. 
63 See Grace and Sweetman, C‑164/17, EU:C:2018:593, paragraph 39. 
64 See https://hub.jncc.gov.uk/assets/6cce4f2e-e481-4ec2-b369-2b4026c88447. 

https://hub.jncc.gov.uk/assets/6cce4f2e-e481-4ec2-b369-2b4026c88447


 

of sensitive ecological receptors above the stack, in this instance modelling a lower 
stack height may not be worst-case. Therefore, there should be a requirement for 
additional modelling if the installed stack is not 80m.65 

 
112. Dorset Council must provide that additional modelling if the installed stack is not to be 80m. 
 

Road Emissions and the Diesel Generator Assessment 
 
113. AQC have advised that some of the potential short term nitrogen dioxide concentrations 

predicted in relation to the EDG are extremely high. In its view: 
 

These short-term concentrations will be the subject to the most model uncertainty in 
relation to local terrain and meteorology. Although the probability of the generator 
running during meteorological conditions likely to cause the highest concentrations is 
low, this is a cause for concern because insufficient information has been provided 
about the points of maximum impact in the Diesel Generator Assessment.66  

 
Dorset Council must request further information from the Applicant to order to improve the 
quality of the assessment for nitrogen dioxide concentrations. 

 
Contour Maps 

 
114. Jonathan Cox Associates have noted the helpfulness of the contour maps of pollution levels 

from the in-combination assessment along the A354. In order for Dorset Council to better 
understand the pollution impacts on the Isle of Portland to Studland Cliffs SAC, similar pollution 
contour maps should be provided in the vicinity of the development. This would help improve 
the quality of the assessment that Dorset Council must undertake. It would also be a useful 
visual reference for third parties interested in/advising on the application.67  

 
Lovett Power Plant 

 
115. On page 11 of Appendix 3.2 “Modelling uncertainty” to the Second addendum Environmental 

Statement dated January 2022, the Applicant refers to Lovett Power Plant in America as being 
“considered to be similar to the conditions at Portland ERF study area” for various reasons.  

 
116. There are, however, a number of differences between Portland Port and Lovett Power Plant. 

For example, Lovett Power Plant is not on an island surrounded by sea, but is on a river. The 
stack at Lovett is 145m, 65m taller than that proposed at Portland. It also appears that the 
topography around the Lovett Power Plant is very different to the unique topography at 
Portland.  

 
117. Further explanation is required from the Applicant as to why it is concluded that Lovett Power 

Plant is considered to be representative. This is important as incorrect assumptions in the 
modelling regarding terrain could lead to negative impacts should the ERF be permitted. 

 
118. Paragraphs 3.38 and 3.39 of the Second addendum Environmental Statement also refer to 

monitoring data being used from the existing Four Ashes ERF. This is because this uses the 
same combustion and abatement technologies as are proposed at Portland. That is not 
contested, but it is noted again that the topography for the Four Ashes ERF in Staffordshire is 
very different to the topography at Portland Port. Further explanation is required from the 
Applicant as to why this is not an issue. 

 
 

 
65 See paragraph 2.3 of the Second AQC Air Quality Review at Appendix B. 
66 See paragraph 3.8 of the Second AQC Air Quality Review at Appendix B. 
67 See paragraph 2.3 of the Second Jonathan Cox Ecology Review at Appendix C. 



 

Traffic records 
 
119. It would assist the quality of the assessment if further explanation could be provided regarding 

the information for traffic movements. The in-combination impact of traffic emissions is a crucial 
issue so far as this application is concerned, so clarity on the data is important.  

 
120. It appears that Port gate counts from 2017 are being relied upon by the Applicant and only at 

“peak hours” (see the Transport Assessment Addendum 3.2). Paragraph 10.5 of the Second 
addendum Environmental Statement states that the greatest impact during construction will be 
“experienced in Castletown, immediately outside the port gates, with outbound increases in 
flows of just under 18%”. It is not clear from this analysis whether this 18% increase is only in 
relation to the ERF construction traffic, or whether it includes the in-combination new traffic 
including another 80 traffic movements a day from the Project Osprey animal and feed storage 
and distribution warehouses included in Table 4 of the Updated Shadow HRA. It is also not 
clear whether, for example, this includes the cruise liner excursion coaches referenced above. 

 
121. In paragraph 10.6 of the Second addendum Environmental Statement the Applicant says that 

“outbound increase in traffic on Castletown is predicted to exceed the 10% threshold, however, 
so further assessment is required”. It is not clear whether that further assessment has been 
carried out and, if so, where the results have been submitted. This must be provided. A 
reference to further assessment being required is also made at paragraph 10.9.  

 
122. Clarity is needed from the Applicant as to why 2017 traffic data is still valid and only at those 

times which they have provided. As stated above, an appropriate assessment must be based 
on up-to-date information (see Wyatt, R. (On the Application of) v Fareham Borough Council 
[2021] EWHC 1434 (Admin), at paragraph 30). 

 
123. These points must be addressed because, as stated above, the appropriate assessment must 

be based on the best scientific knowledge in the field. 
 
 
 
Freeths LLP 
31 March 2022 


