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11 October 2021 
 
Our Ref: MB/2003/88101435/1 

 
 
Dear Sir/Madam 
 
APPLICATION REFERENCE: WP/20/00692/DCC 
CONSTRUCTION OF AN ENERGY RECOVERY FACILITY WITH ANCILLARY BUILDINGS AND 
WORKS INCLUDING ADMINISTRATIVE FACILITIES, GATEHOUSE AND WEIGHBRIDGE, 
PARKING AND CIRCULATION AREAS, CABLE ROUTES TO SHIP BERTHS AND EXISTING OFF-
SITE ELECTRICAL SUB-STATION, WITH SITE ACCESS THROUGH PORTLAND PORT FROM 
CASTLETOWN.   
PORTLAND PORT CASTLETOWN, PORTLAND DT5 1PP 
 

1. We are instructed on behalf of our client, the Portland Association to provide further 
representations to the above planning application following the submission of additional 
information in August 2021. We submitted an objection to the application on 23 November 
2020 on behalf of our client, largely based on planning policy matters and this was 
supplemented by our legal review of the Applicant’s Shadow Habitats Regulations 
Assessment dated 26 November 2020.  

 
2. Dorset Council’s letter dated 30 April 2021 requested further environmental information in 

accordance with Regulation 25 of the Town and Country Planning (Environmental Impact 
Assessment) Regulations 2017 and Section 62(3) of the Town and Country Planning Act 
1990. A response to matters outside of the scope of Regulation 25 was also requested.  The 
Applicant’s letter of 6 August 2021 summarises the submitted additional information and 
distinguishes the items submitted under Regulation 25 (table 1) and other 
supporting/clarification documents (table 2).  

 
3. The Portland Association maintain their OBJECTION to the application. This letter reviews 

the additional information submitted in relation to planning policy matters and primarily 
concentrates on the response provided by the Applicant within the Supplemental Planning 
Supporting Statement (“SPSS”) and the Consultation Response Summary Document 
(“CRSD”) to objections previously raised.   
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4. In addition we have undertaken further critique of the Shadow Habitat Regulations 
Assessment and this is provided as Appendix A to this letter.  
 

5. The key policy for the determination of the principle of development is Policy 4 – 
‘Applications for waste management facilities not allocated in the Waste Plan’. Our previous 
objection letter set out why the proposal does not comply with various criteria of the policy 
and having regard for the Applicant’s responses to these matters, where we wish to 
comment, we have set out our response in chronological order to how they appear in our 
original submission.  It is worth re-iterating that the policy test is “Proposals for waste 
management facilities on unallocated sites will only be permitted where it is demonstrated 
that they meet all of the following criteria.”  
 
Criterion ‘A’  
 

6. This states “there is no available site allocated for serving the waste management need that 
the proposal is designed to address or the non-allocated site provides advantages over the 
allocated site.” 

 
7. The Applicant does not advance a case that there is no available site allocated for serving 

the waste management need of the proposed development. This was evident in the original 
submission and confirmed within the additional information1. The case is based around the 
advantages over allocated sites.  

 
8. The Applicant has confirmed that they have not sought to demonstrate that the Dorset Waste 

Plan (“DWP”) could not manage the predicted shortfall in residual waste2. This is a significant 
point in balancing the ‘advantages’ of the proposed development against allocated sites and 
should weigh heavily against the proposal. Instead, and in contradiction to the Applicant’s 
above stated position, the Applicant then advises that there must be ‘significant doubt’ that 
the allocated sites would meet all of Dorset’s stated need. The reasons for this are explored 
by the Applicant in the SPSS under their response to Policy 4b3.  

 
9. Firstly it must be noted that the total potential capacity within the four allocated sites4 amounts 

to 385,000tpa, exceeding the identified needs of the plan area by over 150,000tpa. This 
ensures that the DWP is flexible in the event that one or more of the allocations does not 
come forward for the treatment of residual waste. In other words the flexibility of delivery is 
in built into the policy. It is accepted that further flexibility is afforded through the potential of 

                                                

1 Item 17.3 of CRSD & 4.13 of SPSS 

2 Item 2.2 of CRSD 

3 Paragraph 4.22 to 4.31 

4 7 - Eco Sustainable Solutions, Chapel Lane, Parley;  8 – Land at Canford Magna, Magna Road, Poole ;9 – 
Land at Mannings Heath Industrial Estate, Poole ;10 – Binnegar Environmental Park, East Stoke 
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granting permission for non-allocated sites but as a safeguarding principal the DWP has 
significantly over-allocated to ensure needs are met.  

 
10. Secondly, the allocations are to meet needs for capacity for non-hazardous residual waste 

of 234,000 to 2033. To declare that there is significant doubt that the allocated sites will not 
meet the required capacity provision within less than 2 years of adoption of the DWP (under 
a year when the case was first made in the original submission) remains premature, given 
the allocated sites were thoroughly assessed as part of the Local Plan examination.  

 
Absence of ‘weighting’ of Criterion 

 
11. We (and others) raised significant concerns with regards to the Comparative Assessment 

(“CA”) and the absence of any weighting of criteria. The CA document explains that the 
methodology is to appraise the sites against each of the criteria on an equal basis and no 
weighting is applied to any of the criteria. The Applicant’s response to criticism about a 
weighting system is contained within the CRSD5. They advise “The methodology applied 
applies equal weighting to criteria as a more objective approach than arbitrarily seeking to 
apply weighting. The methodology has been tested by Inspectors and the Secretary of State 
through examination at numerous public inquiries and has been found to be sound.”  

 
12. Although the Applicant references support of this approach from Inspectors and the Secretary 

of State, there is no evidence of this provided. Ultimately, with no distinction between the 
weight of criteria the assessment is flawed. It cannot be reasonable to attribute equal 
contribution to an overall site score for criteria 11 ‘Proximity to designated ecologically 
sensitive areas’, where there is a legal requirement to ensure that the integrity of European 
Sites are not adversely affected, compared to criteria 3 ‘Proximity to the primary road 
network’, for example. The Applicant suggests that weighting would be arbitrary but we fail 
to see how this would be the case if based on reasoned judgements, just like other elements 
of the assessment, such as the grading criteria. When considering matters in the planning 
balance weight needs to be apportioned to varying impacts and this is no different.  

 
Proximity Principle 

 
13. There is no category in the CA which analyses the proximity of the sites to the sources of 

waste. As stated in our original objection the principle of proximity means that waste should 
be recovered or disposed of, as close as possible to where it is produced. This is a key policy 
factor in decision making and forms part of the wider consideration of assessment under 
Policy 4 of the Waste Plan. It is central to the sustainability argument and therefore its 
absence from any comparison assessment remains a significant omission. In response the 
Applicant through the CRSD6  responds:  

 
14. “Even if a criterion were to be added to reflect proximity to waste arisings and sites 7, 8 and 

9 were deemed to fully meet that criterion, the Portland ERF site (site 13) is also located in 
close proximity to the Weymouth and Portland conurbation and capable of serving the towns 

                                                

5 Item 2.9 

6 Item 2.13 
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of Dorchester and Bridport. It would therefore also be deemed to be well placed in respect to 
centres of waste arising and so would potentially meet the criterion or, as an absolute 
minimum, would partially meet the criterion. Irrespective of the scoring of such a criterion, 
this would not alter the conclusions of the DWP allocated sites assessment or diminish the 
fact that the Portland ERF site can demonstrate significant advantages over the DWP 
allocated sites. These significant advantages are set out in the Planning Supporting 
Statement and are re-affirmed in the Supplemental Planning Supporting Statement.” 

 
15. In response, it is clear that the application site’s performance against the proximity principle 

would be a ‘disadvantage’ when compared to the allocated sites. To describe the area as the 
Weymouth and Portland conurbation is also misleading when comparing its population size 
to the south east of the plan area. As per our original objection we revert to the Inspector’s 
Report into the Local Plan which states: 

 
16. “Because the population is concentrated in the south-east of the plan area, within 

Bournemouth, Poole and Christchurch, strategic provision is required close to those urban 
areas. The plan has identified strategic requirements for residual waste management and 
recycling and allocates sites to meet those requirements, which are well related to the 
sources of waste. This approach is consistent with achieving self-sufficiency and proximity.” 

 
17. The Applicant points to advantages of the proposed development over allocated sites but it 

needs to be balanced against any disadvantages and the performance against the proximity 
principle is a significant disadvantage.  

 
Site Size Limit 

 
18. The Applicant has argued within the CRSD7 that the criticism in submitted objections of the 

exclusion of sites under 2ha is not justified because the proposed development can 
accommodate a larger scale facility. As was acknowledged within the original objection, the 
potential to generate a higher output should be capable of being classed as an advantage 
but to exclude all sites under 2ha on the basis that they are judged not to be large enough to 
accommodate the proposed development is inappropriate. The concept of assessing 
advantages against allocated sites must be that you fully consider those allocated sites and 
that the ‘advantages’ of such sites, are not dismissed merely because they do not conform 
to parameters required to accommodate the proposed development. We strongly retain that 
this undermines the validity of the site comparison assessment.  
 
Potential to contribute to meeting Portland’s Electricity Needs 

 
19. We submitted in our original objection that a criteria that relates solely to Portland imbalances 

the CA. This remains the case. The response from the Applicant in the CRSD8 completely 
misses the point. Any CA must be based on criteria which all sites can be assessed. This 
imbalance further undermines the objectivity of the CA exercise. All other criteria are generic 

                                                

7 Item 2.7 & 2.14  

8 Item 2.155 
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in that they can apply to all sites. We maintain that the criteria must allow a fair and 
comparable assessment.  

 
20. The cumulative result of the above concerns is that the CA has been contrived to favour the 

Applicant’s scheme and consequently remains flawed.  
 

21. Notwithstanding our significant concerns with the impartiality of the CA, the Applicant argues 
that the advantages of the proposed development result in compliance with criteria ‘a’. These 
advantages are explained in paragraph 4.16 of the SPSS. We comment against each below:  

 

 Scale of the development – it is submitted by the Applicant that the site is of a size 
that can deliver a large scale ERF and with capacity to meet Dorset’s existing and 
future waste management needs. The Applicant submits that the DWP allocated sites 
are unable to accommodate a large scale ERF. Whilst it is accepted that the proposed 
development is capable of providing waste management capacity higher than the 
allocated sites, cumulatively even allowing for some reduced delivery, they still have 
the potential to meet the needs of the DWP period. The proposed scheme would 
provide greater certainty of meeting the DWP needs but this should be balanced 
against its overall scale and its comparatively poorer performance against the 
proximity principle in respect of allocated sites. 
 

 Shore Power Facility – this is promoted in the context of reduced ship emissions to 
air. However, there is an absence of information on how any such benefit could be 
quantified. Dorset Council’s letter of 30 April 2021 included a request9 for “Further 
information and modelling in respect of the impacts on air quality, and particularly as 
a result of the provision of shore-based power to Navy and cruise ships. The modelling 
should be accompanied by a separate document setting out the basis for any 
assumptions in respect of substitution for diesel fuel.” The ES Addendum10 reports a 
net benefit which is quantified as negligible and not significant. To allow a decision 
maker to decide what weight this purported ‘advantage’ should be given, the benefits 
need to be explained in clear terms. At present any advantage is unclear.  

 

 District Heating Network – The ES addendum11 states “while the installation of the 
district heating network does not form part of the planning application, as set out in 
the ES the space and necessary valves to enable connection to make the heat 
available will be included within the plant.” It appears that there is only potential to 
deliver the district heating network and that discussions regarding this remain on-
going. Whilst potential to deliver a district heating network may be capable of some 
weight, unless a scheme is defined and secured through the planning application it 
would appear capable of only very limited weight at this stage.  

 

                                                

9 Para 18 

10 3.39 

11 Para 2.6 
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 Commercial Port (ability to import/export materials) – it is accepted that having 
flexibility to import and export materials by sea is sustainable mode of transport but 
this should not be considered in isolation. Firstly, this only accounts for an estimated 
25% of capacity and the remaining material will need to transported by road. 
Comparative to the location of the allocated sites the proposed development is poorly 
positioned to meet the greatest concentration of need, the Bournemouth, Poole and 
Christchurch area, and so this needs to be balanced against any benefits of 
sustainable transport from sea. Further, we would argue that any flexibility in 
permitting non-allocated sites should be judged on how they address any capacity 
gap within the DWP area.  The contribution of importing materials by sea is likely to 
be restricted to material from outside of DWP area and therefore diminishes any 
advantage in comparison to allocated sites.  

 

 Adjoining available employment land – the SPSS advises “it is located adjoining 
other available employment land where emerging green technologies in connection 
with circular economy initiatives which would have synergies with the Portland ERF, 
such as recycling of plastics can be located.” The principle of the development being 
adjacent to additional employment land where complementary development could be 
located is a potential benefit. However, there is an absence of detail to quantify that 
benefit in terms of firm proposals and how this would compare to allocated sites 
sufficient to be classed as an advantage.  

 

 Carbon capture/storage – it is noted that the Applicant promotes a net zero carbon 
commitment and that this would be secured by a legal agreement. Providing that this 
is suitably secured, it is a benefit of the scheme. The weight to be ascribed to this as 
an advantage must be judged against the ability of the allocated sites to perform to a 
similar level. The Applicant states that this is unlikely but the LPA must be satisfied 
that this is case to provide any significant weight as an advantage.  

 

 DWP Allocated Sites Assessment – we have identified significant flaws with the 
DWP Allocated Sites Assessment and as such it cannot be relied upon to provide an 
accurate and impartial assessment.  

 
22. The Applicant claims that there are a series of advantages associated with the proposed 

development over and above what can be delivered by the allocated sites. In response we 
suggest that some of these advantages are not sufficiently qualified or secured to be given 
any significant weight. Further, any advantages must be primarily considered in the context 
of what Policy 4 is seeking to achieve, which is to provide flexibility in the event that additional 
capacity is required (ie: to meet the needs of the DWP). Therefore, if additional benefits are 
derived from accommodating capacity from outside of the DWP area and the use of 
sustainable transport modes are championed as part of this, whilst these are matters to be 
considered in the planning balance, they should not be seen advantages for the purpose of 
comparing with allocated sites. We remain of the view that the Applicant has not sufficiently 
demonstrated advantages of the proposed development over and above the allocated sites 
to justify the granting of permission.  
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Criterion ‘C  
 

23. This states “the proposal supports the delivery of the Spatial Strategy, in particular 
contributing to meeting the needs identified in this Plan, moving waste up the waste hierarchy 
and adhering to the proximity principle” 

 
24. The spatial strategy states in respect of ‘Residual waste management’ – “Landfill capacity in 

the Plan area is diminishing and existing treatment capacity for residual waste is insufficient 
to meet our projected needs. At the end of the Plan period it is estimated that there will be a 
shortfall of approximately 232,000tpa of capacity for managing non-hazardous waste. 
 

25. Appropriate facilities are needed to manage this waste, whilst ensuring that value is obtained 
through the recovery of energy wherever practicable. Provision will be made for residual 
waste treatment facility(s) to manage waste derived throughout the Plan area. The need for 
strategic residual waste treatment facilities will primarily be addressed through new capacity 
in south east Dorset (our emphasis). However, additional capacity may also be appropriate 
elsewhere to ensure the capacity gap is adequately addressed and when it will result in a 
good spatial distribution of facilities providing benefits such as a reduction in waste miles.” 
 

26. The Applicant submits in the SPSS that objections on the grounds of not complying with the 
spatial strategy and the proximity principle are too narrow and over-simplified. They point to 
the DWP offering flexibility.  
 

27. The DWP policies need to be read as a whole and whilst the Applicant argues that objectors 
are too rigid in their application of the spatial strategy, we submit that the Applicant is overly 
generous to the extent of flexibility that they consider should be afforded through the spatial 
strategy and Policy 4. The core principle of the spatial strategy is that strategic waste 
treatment facilities will be primarily addressed through new capacity in south east Dorset. 
That is the objective of the strategy. There is no argument that the spatial strategy provides 
flexibility ‘to ensure the capacity gap is adequately addressed’ but this does not mean that a 
facility with the capacity of circa 86% of the overall shortfall (not allowing for the proposed 
allocations) should be permitted in a location not identified by the spatial strategy as an area 
for strategic waste facilities.  
 

28. By granting permission for the proposed development, strategic waste treatment facilities will 
not be primarily addressed in south east Dorset. The failure to comply with the spatial strategy 
is a combination of scale of development, location of development and timing, with the 
application first submitted less than a year since the adoption of the DWP which runs to 2033. 
The flexibility in the spatial strategy is provided to allow any capacity gap to be adequately 
addressed and it remains premature for a scheme of the scale and location proposed to be 
permitted under the guise that it is resolving the capacity gap.   
 

29. The Applicant argues that non-adherence with the spatial strategy should not be given 
overriding weight and should be considered in the planning balance. The application of 
weight is for the decision maker, but a significant departure from the adopted spatial strategy 
of an up to date plan should in our view be capable of very substantial weight against the 
proposed development.  
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30. We firmly maintain the objection that the site’s location does not support the spatial strategy 
of the DWP. Its location is far removed from the area where strategic provision should be 
concentrated and the scale of the proposed development fundamentally undermines the 
strategy. The proposed development is of a size that should have been considered as part 
of the preparation of the development plan.  
 

31. As part of the Applicant’s rebuttal to objections, they also submit that the application of the 
proximity principle has been too narrowly applied by objectors. Paragraph of 3.16 of the DWP 
states “The principle of proximity means that wastes should be recovered or disposed of, as 
close as possible to where it is produced (our emphasis) and has been another important 
driver for the Waste Plan.” 
 

32. The Applicant submits that because the proposed development would enable Dorset’s waste 
to be managed in Dorset and would reduce the need to export outside of the County, then 
this sufficiently meets the proximity principle. We suggest this is over simplistic. The proximity 
principle clearly applies on a County level, and forms a significant policy test in the DWP. It 
was a guiding principle in the Inspector’s deliberations on the soundness of the DWP12. Whilst 
reducing the exportation out of the County could be seen as a benefit of the scheme, in a 
scenario where insufficient capacity was delivered from existing allocations, the site still 
performs poorly against the proximity principle given its location within the County.  
 

33. In our original objection we criticised that the scheme’s failure to adhere to the principle of 
proximity was well illustrated by the application of a 3 hour HGV catchment and despite it 
being poorly located to the principal urban areas of the District, its catchment area covers 
50% of the area of Devon, Somerset, Wiltshire and Hampshire. Further 25% of waste, around 
(50,000 tonnes) would be imported by sea. The SPSS13 states “Objectors also suggest that 
because the Portland ERF could manage residual waste arising from within the sub-region 
or the UK or elsewhere, that this is in some way contrary to the proximity principle.”  
 

34. The concept that the proximity principle can apply at various geographical scales has some 
merit depending on the size and location of the facility but there is no doubt there the site 
remains poorly located in respect of the road network. Further, and significantly, the spatial 
strategy allows flexibility for the purpose of addressing any capacity gap within the DWP area. 
The scheme draws potential catchment from a much wider geographical area. This adds 
further weight that the scheme does not comply with the spatial strategy and is the type and 
scale of scheme that should have or be promoted through the local plan process.   
 
Other Issues under Policy 4 
 

35. In addition to the specific lettered criteria of Policy 4, the final paragraph states;  
 
“Sites will only be permitted where it has been demonstrated that possible effects (including 
those related to proximity, species and displacement of recreation) that might arise from the 

                                                

12 Paragraph 24. 

13 Para 4.43 
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development would not adversely affect the integrity of European and Ramsar sites either 
alone or in combination with other plans or projects.” 
 

36. Appendix A to this letter is a detailed legal review of the Shadow Habitats Regulations 
Assessment (“HRA”). The content of this review is not repeated in the main body of this 
objection but concludes in strong terms that Dorset Council cannot be satisfied on the basis 
of the Applicant’s shadow HRA that there will be no adverse effect on the integrity of any 
European site or Ramsar site from the ERF alone or in combination with other plans or 
projects.   

 
 Conclusion 
 

37. The additional information submitted by the Applicant has not addressed the key policy tests 
under Policy 4 of the DWP. Policy 4 requires all criteria to be met. Whilst the Applicant has 
identified some potential advantages for the scheme, these need to be assessed against 
what the allocated sites are seeking achieve and any harm caused by the proposed 
development. In respect of the spatial strategy, we consider this harm is very substantial and 
the absence of adherence to the proximity principle causes further significant harm. In 
addition Appendix A explains that the Applicant has not provided a satisfactory shadow HRA 
to demonstrate that there will be no adverse effect on the integrity of any European site or 
Ramsar site from the ERF alone or in combination with other plans or projects. The 
application continues to fail against several aspects of Policy 4 of the DWP.  
 

38. The objection remains. The proposal is contrary to the development plan and there are no 
material considerations presented that would justify an approval.  

 
Yours faithfully 
 
Mark Bassett 
Principal Manager  
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LEGAL REVIEW 
OF THE PORTLAND ENERGY RECOVERY FACILITY 

SHADOW HABITAT REGULATIONS ASSESSMENT DATED AUGUST 2021 
 
BACKGROUND 
 
1. This legal review relates to certain submissions made by Powerful Portland Limited (the 

“Applicant”) in relation to its planning application reference WP/20/00692/DCC for the 
construction of an energy recovery facility on Portland Harbour (the “ERF”).  

 
2. Regulation 63 of the Conservation of Habitats and Species Regulations 2017 requires Dorset 

Council (the “Council”) to conduct a Habitat Regulations Assessment (“HRA”) of the planning 
application to ascertain any impacts of the ERF on European sites. 

 
3. Under regulation 63 (and paragraph 177 of the National Planning Policy Framework in respect 

of Ramsar sites), consent for the ERF may only be granted by the Council where, following its 
HRA, the Council is able to conclude with certainty that there will be no adverse effect from the 
ERF on the integrity of any European or Ramsar site, either alone or in combination with other 
plans or projects1. 

 
4. The HRA legal regime derives from the EU Habitats and Wild Birds Directives and is 

precautionary2 and strict.  The regime is governed by extensive domestic and pre-Brexit Court 
of Justice of the European Union (“CJEU”) caselaw which must be adhered to by the Council 
when undertaking its HRA (see section 6(3) EU (Withdrawal) Act 2018 (as amended)). 

 
5. On 30 April 2021, the Council wrote to the Applicant to request further environmental 

information pursuant to regulation 25 of the Town and Country Planning (Environmental Impact 
Assessment) Regulations 2017. 
 

6. We (Freeths LLP) provided a legal review of the Applicant’s original shadow Habitats 
Regulations Assessment of September 2020 on behalf of the Portland Association in response 
to the Council’s initial consultation on the proposed development. The Freeths’ legal review 
was submitted to the Council on 26 November 2020.  

 
7. The Applicant responded to the Council’s regulation 25 request, and consultation responses 

(including our own), by way of submission of (i) a consultation response summary document 
dated August 2021 (the “Consultation Response Table”) and (ii) a number of new document 
submissions, including an addendum to the original Environmental Statement (the “ES 
Addendum”), new technical appendices to the ES Addendum, and an updated “shadow HRA”  
dated August 2021 (the “sHRA”). 

 
8. In preparing this legal review of the sHRA, we have reviewed the Consultation Response 

Table, the sHRA, and the technical documents underpinning the sHRA (including a number of 
the new documents submitted further to the Council’s regulation 25 request).  

 
9. Our client, the Portland Association, has also made the following technical submissions in 

response to the current consultation, which we refer to in this note:  

 
1 The only exception to this would be where the HRA strict derogation tests apply (see regulations 64 and 68 of the 
Conservation of Habitats and Species Regulations 2017). It is not anticipated that the ERF could ever meet the strict 
requirements of these derogation tests. 
2 The HRA requirements under the Conservation of Habitats and Species Regulations 2017 must be applied consistently 
with the precautionary principle (see the judgment of Lord Carnwath in R. (on the application of Champion) v North Norfolk 
District Council, at paragraph 12).  
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9.1. Air Quality Review: Portland Energy Recovery Facility WP/20/00692/DCC – Review of 

ES, Further Information produced by Air Quality Consultants, as submitted on 23 
September 2021 (the “AQC Air Quality Review”); and  

9.2. Ecology and Biodiversity: Review of Regulation 25 Response Portland Energy Recovery 
Facility produced by Jonathan Cox Associates Ecological Consultancy, as submitted on 
24 September 2021 (the “Jonathan Cox Ecology Review”).    
 

10. These reports underpin yet further the deficiencies identified in this present legal review report. 
 

SUMMARY OF ISSUES  
 
11. This document sets out our critique of the Applicant’s sHRA. The key issues identified are 

summarised below:  
 

Screening stage: 
 

11.1. No screening assessment has been in undertaken with respect to hydrogen fluoride 
emissions;  

11.2. Failure to properly assess the likely significant effect of the ERF on the marine site, 
Studland to Portland SAC;   

11.3. Failure to undertake any screening of the potential effects of acid deposition on Chesil 
and The Fleet SPA/Ramsar;  

11.4. Failure to include consideration of the direct impact of heritage mitigation works taking 
place within the Isle of Portland to Studland Cliffs SAC;  

11.5. Failure to include consideration of all relevant pollutants present in the stack emissions 
in the screening assessment.  

 
Appropriate assessment stage: 
 

11.6. The air quality assessment is fundamentally flawed. This overarching issue is broken 
down as follows: 

11.6.1. The sHRA and the assessment underpinning it acknowledge that there 
are significant exceedances of 1% critical load/level thresholds both alone 
and in combination. The impacts of these exceedances on the qualifying 
features of the relevant designated sites are not adequately assessed.   

11.6.2. Inappropriate reliance is placed on the 70% predicted environmental 
contribution (“PEC”) threshold to justify the conclusion that there will be 
no adverse effect on the integrity of sites affected by the above 
exceedances of critical load/level thresholds.  

11.7. Failure to undertake a correct “in combination” appropriate assessment of the ERF with 
other plans/projects; 

11.8. Failure to consider the combined direct impacts of the stack emissions circulating 
together in the air; 

11.9. Failure to undertake an appropriate assessment of all potential pathways of impact 
relevant to the marine site, Studland to Portland SAC; 

11.10. No proper assessment has been undertaken in respect of water pollution impacts on 
Chesil and the Fleet SAC and Chesil and the Fleet SPA/Ramsar.  

 
12. All of these factors undermine the Applicant’s overarching conclusions that the designated 

sites in the vicinity of the ERF will not be subject to adverse effects on integrity.  
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13. We are particularly concerned by the exceedances of nitrogen deposition critical loads at the 
Isle of Portland to Studland Cliffs SAC and Chesil and The Fleet SAC, demonstrated by the 
Applicant’s own data. Furthermore, there is a serious omission in the sHRA in that no in 
combination assessment of acid deposition has been undertaken so the true scale of impacts 
are unknown. As noted in the Jonathan Cox Ecology Review at para 2.10, the predicted 
nitrogen deposition “has the effect of changing the soil nutrient status of the habitat and can 
have fundamental and persistent effects on habitats and sensitive species, in particular lichens 
and bryophytes”. The qualifying habitats, and the typical species of those habitats (which 
include lichens and bryophytes) are demonstrably at real risk. The Applicant has done nothing 
to properly assess the scale of this risk, or offered any proposals for mitigation to reduce the 
identified impacts.  
 

14. We conclude that, on the basis of the Powerfuel sHRA, there is no scope for Dorset Council 
to be satisfied, as is legally required, that the proposed ERF will have “no adverse effect on 
the integrity of any European site either alone or in combination with any other plans or 
projects”.  Dorset Council cannot rely on the Powerfuel sHRA as providing anything even 
approaching the robust assessment which the Council must undertake for this planning 
application in discharge of its HRA legal duty.  

 
SCREENING STAGE  
 
Screening assessment stage: No screening assessment has been undertaken with respect 
to hydrogen fluoride emissions  
 
15. We note that hydrogen fluoride is listed in Table 1 in the sHRA. This table is described as 

listing (i) the pollutants which have been assessed by Fichtner in their “Air Quality 
Assessment”, produced in support of the application, and (ii) the critical levels used for that 
assessment. 
  

16. The potential impacts of hydrogen fluoride are not addressed at all in either the screening 
assessment or the full appropriate assessment of the sHRA. Given that it is listed as a relevant 
pollutant, with critical levels set for the protection of habitats, it must be considered in the 
screening assessment at the very least.  

 
Screening stage: Failure to properly assess the likely significant effect of the ERF on the 
marine site, Studland to Portland SAC   
 
17. The screening and assessment of impacts on the marine site, Studland to Portland SAC, is 

confused and therefore unreliable.  
 

18. The site is included in the sHRA, but is only screened into the assessment in respect of the 
following pathways of impact (see para 5.46 of the sHRA): 
 

18.1. Increases in nitrogen, NOx, SO2 or NH3 deposition on Studland to Portland SAC; and 
18.2. Pollution of marine environment during construction or operation of ERF on interest 

features of Studland to Portland SAC.  
 

19. However, further assessment work has been undertaken by ABPmer and presented at 
Technical Appendix 9.3 to the ES Addendum (entitled Potential Marine Impacts of the 
Proposed Portland Energy Recovery Facility) (the “Appendix 9.3 Marine Assessment”). This 
document was produced in response to concerns raised in the initial consultation regarding 
the lack of assessment of impacts on the marine environment, and the Regulation 25 request 
made by the Council, 
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20. The Appendix 9.3 Marine Assessment purports to cover all potential impacts to the marine 

environment (including impacts on human health (where people may be bathing in marine 
waters), fish intended for human consumption, and the tourism industry). It also considers 
impacts on designated sites (including the Studland to Portland SAC, Chesil and The Fleet 
SAC, Chesil and The Fleet SPA/Ramsar, and various local MCZs). It is not described as a 
screening assessment and/or a full appropriate assessment undertaken pursuant to the 
Conservation of Habitats and Species Regulations 2017. This would not necessarily be an 
issue (as the 2017 Regulations do not prescribe a set form which an HRA should take), but 
the assessment must comply with the strict legal HRA standards if it is to stand scrutiny in that 
context as assessing impacts on the Studland to Portland SAC.  

 
21. The Appendix 9.3 Marine Assessment identifies the following potential pathways of impact 

which may affect the marine environment (including Studland to Portland SAC): 
 

21.1. Ocean acidification as a result of emissions of SO2 and CO2 to air;  
21.2. Nitrogen deposition to the marine environment, arising from emissions of NOx and 

ammonia to air);  
21.3. Dissolution of mercury in marine waters, arising from emissions of mercury to air;  
21.4. Accumulation of mercury in local sediments, arising from emissions of mercury to air;  
21.5. Accumulation of dioxins in local sediments, arising from emissions of dioxins to air;  
21.6. Contamination of marine waters through sediment run off; spillages from vehicles/plant 

and concrete wash waters; discharges from construction activities; and run off from stock 
pile areas.  
 

22. With the exception of nitrogen deposition, none of the above pathways in paragraph 21 above 
has been considered in the sHRA (see paragraph 18 above) in relation to Studland to Portland 
SAC.  It is unclear why these additional pathways of impact were not included in the sHRA in 
relation to Studland to Portland SAC. We are left with an extremely confusing scenario where 
some impacts on an SAC have been assessed in the sHRA and a separate set of impacts 
(with some overlap, in respect of nitrogen deposition) on the same SAC are assessed 
elsewhere, in this Appendix 9.3 Marine Assessment.  
  

23. In order to discharge its legal duty under regulation 63 of the Conservation of Habitats and 
Species Regulations 2017, the Council must be certain that together these two documents 
allow it to conclude with certainty that there will be no adverse effect from the ERF on the 
integrity of any European or Ramsar site, either alone or in combination with other plans or 
projects.  Given that there is no separate screening assessment of the paragraph 21 pathways 
in relation to the Studland to Portland SAC, we take this document to be a “screening” 
assessment relating to the risk of impacts under paragraph 21 on the Studland to Portland 
SAC).   
 

24. This document has failed to comply with the relevant HRA screening assessment legal 
standards. The critical issues are explained (at paras. 25 - 33) below.  
 
Failure to comply with the CJEU decision in “People Over Wind”   

 
25. The well-known CJEU case of People Over Wind3 confirms that mitigation measures 

(measures which avoid or reduce impacts on European sites) may not be relied upon at the 
HRA “likely significant effect” (“LSE”) screening stage. Instead mitigation measures may only 
be considered and relied upon at the appropriate assessment stage.  

 
 

3 C-323/17 People Over Wind and Sweetman [2018] ECLI:EU:C:2018:244  
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26. Paragraph 5.12 of the sHRA confirms that the sHRA author regards the proposed stack height 
as a mitigation measure. It is not clear from the Appendix 9.3 Marine Assessment whether the 
stack height has informed its conclusion that there no significant risks posed by emissions of 
SO2, CO2, NOx, ammonia, mercury, or dioxins to air. However, it would appear that the 
proposed stack height has been factored into this assessment’s conclusions. On that basis, 
these conclusions contravene People over Wind.  

 
27. The assessment of emissions to water very clearly refers to the measures included in the 

CEMP, stating that (pars 3.1) “To mitigate potential construction impacts a framework 
Construction Environmental Management Plan (CEMP) has been developed … proposed 
measures are set out in ES section 8.74 and 8.75, with these measures in place the effects on 
marine quality are assessed as negligible (ES s8.76). This clearly contravenes People Over 
Wind.  

 
Failure to consider impacts on the qualifying features of the Studland to Portland SAC  

 
28. An HRA must be undertaken “in view of the conservation objectives” of the relevant European 

sites (see regulation 63(1)) and also must consider each and every qualifying feature of each 
of the relevant European sites (see the case of C-461/17 Holohan v An Bord Pleanála4).   

 
29. The Appendix 9.3 Marine Assessment does not make any reference to the Studland to 

Portland SAC’s qualifying reef habitat. Therefore the Applicant’s assessment of the effects of 
the pathways listed at paragraph 20 above on Studland to Portland SAC is deficient.  
 
No consideration of in combination effects at the LSE stage  
 

30. A HRA screening assessment must consider likely significant effects both (i) from the project 
alone; and (ii) in combination with other plans or projects.  
 

31. Appendix 9.3 Marine Assessment provides no assessment of the impacts listed at paragraph 
21 on Studland to Portland SAC in combination with similar impacts from other plans or 
projects.  
 

32. The requirement for an “in combination” air quality assessment at the HRA screening stage is 
well known, ever since the High Court decision in Wealden District Council v Secretary of State 
for Communities and Local Government, Lewes District Council and South Downs National 
Park Authority [2017] EWHC 351). In this case it was held that any “screening out” of air quality 
impact pathways from an appropriate assessment of a plan or project must be undertaken both 
on the basis of the plan or project “alone” and “in combination with other plans or projects”. 
This is confirmed in the IAQM guidance (A guide to the assessment of air quality impacts on 
designated nature conservation sites, June 2019).  More recently the CJEU’s “Dutch nitrogen 
cases”5 have also made clear, consistent with Wealden, that that any attempt to apply a 
“screening-out threshold limit” must be fully explained and evidenced given the risk of “in 
combination effects” that could arise.  

33. This Appendix 9.3 Marine Assessment fails to comply with these legal requirements in respect 
of the impact pathways at paragraph 21 on Studland to Portland SAC.    

 

 
4 Paragraph 40: “In the light of the foregoing, the answer to the first three questions is that Article 6(3) of the Habitats 
Directive must be interpreted as meaning that an ‘appropriate assessment’ must, on the one hand, catalogue the entirety 
of habitat types and species for which a site is protected…”” 
5 In Joined Cases C-293/17 and C-294/17 Coöperatie Mobilisation for the Environment UA, Vereniging Leefmilieu v College 
van gedeputeerde staten van Limburg and Stichting Werkgroep Behoud de Peel v College van gedeputeerde staten van 
Noord-Brabant [2018] ECLI:EU:C:2018:882  
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Screening stage: Failure to undertake any screening of the potential effects of acid deposition 
on Chesil and The Fleet SPA/Ramsar   
 
34. We raised this issue in our original submission dated 26 November 2020, made in support of 

the objection submitted to the Council by the Portland Association.  
 

35. The Applicant’s response stated as follows (see row 14.20 of the Consultation Response 
Table): “The APIS website clearly states that neither wigeon or little tern are sensitive due [sic] 
to acidity impacts on broad habitats and there would be no expected negative impact on the 
species due to impacts on the species broad habitat.” 
 

36. If this is indeed the case, this (objective) information must be included in the sHRA to 
demonstrate why the effects of acid deposition on the SPA/Ramsar do not need to be 
subjected to full appropriate assessment.  
 

37. In any case, the fact that no in-combination assessment has been undertaken in respect of 
acid deposition (either at the screening or appropriate assessment stage) means that the 
Applicant cannot conclude beyond reasonable scientific doubt that there will be no expected 
negative impact on the species’ habitat.   

 
Screening stage: Failure to include the direct impact of heritage mitigation works taking place 
within the Isle of Portland to Studland Cliffs SAC 
 
38. Para. NTS.61 of the Non-Technical Summary to the ES Addendum states that: 

 
“The heritage mitigation works discussed above will take place within the Isle of Portland to 
Studland Cliffs Special Area of Conservation (SAC) and the Isle of Portland Site of Special 
Scientific Interest (SSSI). The potential for effects on these designated sites were therefore 
also examined. The habitats in the work area consist almost entirely of scrub, with small areas 
of grassland and bare ground. The removal of scrub to allow inspection and repair of the 
scheduled monument and to create the permissive footpath will not have any significant 
adverse effects on the designated conservation sites.”  

 
39. Chapter 9 (Natural Heritage) to the ES Addendum gives some further detail on these works 

and the surrounding habitat (paras. 9.16 – 9.17): 
 
“The framework heritage mitigation strategy discussed in section 6 includes proposals for the 
removal of existing scrub around E Battery East Weare to allow for the repair and ongoing 
maintenance of this scheduled monument. The phase 1 habitat survey of the heritage 
mitigation area (see appendix 9.2) found that the habitats consist almost entirely of scrub, with 
a small pocket of calcareous grassland and short perennial vegetation, together with bare 
ground and the battery structures … The proposed heritage mitigation works include scrub 
clearance to gain access to the gun battery and the cutting of a 2.5m wide path through the 
largely blackthorn scrub to link up the existing footpaths”.  
 

40. The ES Addendum does state that it is unlikely that the calcareous grassland (which is a 
qualifying feature of the SAC) will be impacted by the proposed clearance works. However, 
these works are not so much as mentioned in the sHRA, despite the fact that calcareous 
grassland is a qualifying feature of the SAC and is identified as being present in the affected 
area. This is a clear and significant omission. It is foreseeable that such works could impact 
the Isle of Portland to Studland Cliffs SAC by way of (i) loss / destruction of habitat (the ES 
Addendum only says it is “likely” that the calcareous grassland will not be impacted and in any 
event creation of a permanent footpath will remove the possibility of restoration of the SAC in 
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that area to provide calcareous grassland), and/or (ii) damage to or destruction of qualifying 
features caused by increased recreational use. These pathways must be properly assessed, 
to the standard required by an HRA.   
 

Screening stage: Failure to include all relevant pollutants present in the stack emissions in 
the screening assessment  
 
41. There has been a failure to consider in the sHRA all pollutants which could potentially have an 

impact on designated sites and their qualifying features.  
 
42. Table 8 to Appendix D.2 to Chapter 4 (Air Quality) of the original Environmental Statement 

(“ES”) lists the “stack emissions data”. This table sets out a long list of substances emitted from 
the ERF stack to air.  
 

43. Table 4 of Appendix D.2 presents data showing “critical levels for the protection of vegetation 
and ecosystems”. The pollutants included in this Table 4 (which is replicated as Table 1 in the 
sHRA) includes far fewer pollutants than Table 8.  

 
44. We have not seen any explanation for the sHRA’s / Table 4’s exclusion of pollutants listed in 

Table 8. It seems that Table 4 has been compiled based on the pollutants likely to impact 
vegetation and habitat qualifying features only. Given that there is an SPA within the zone of 
influence of the stack (with bird qualifying features) and a Ramsar (with invertebrate qualifying 
features), any pollutants which may affect fauna must also be considered in the sHRA. We 
note that VOCs (including benzene, butadiene, and cadmium) and particulate matter are 
considered in the assessment of human health impacts. Emissions to air, which could have a 
significant effect on human health, could have a similar significant effect on the health of 
animals/birds breathing the same air.  

 
45. Consideration of this additional potential pathway of impact should be considered in the 

screening stage of the sHRA.  
 

46. If pollutants listed in Table 8 (eg VOCs and particulate matter) are considered not to risk (alone 
or in combination) a significant effect on any European or Ramsar site then this needs to be 
explained in full in the screening assessment. 

 
47. We note that Technical Appendix 3.3 to the ES Addendum (submitted in August 2021) 

considers the emissions which will be in close proximity to sensitive human receptors. 
However, all 5 receptor locations used in this Appendix 3.3 are extremely close to the Isle of 
Portland to Studland SAC. These areas of the SAC will evidently be exposed to elevated levels 
of VOCs and particulate matter emitted from the ERF stack (amongst other emissions) leading 
to a risk of impact on the SAC from these emissions, either by virtue of (i) air quality impacts; 
and/or (ii) possible deposition / accumulation.   

 
48. Consideration of these additional potential pathways of impact must be considered in the 

screening stage of the sHRA.  
 

APPROPRIATE ASSESSMENT STAGE  
 

Appropriate assessment stage: The assessment of air quality impacts is fundamentally 
flawed.   
 
49. We acknowledge that the Applicant has made an attempt to address a number of the 

comments raised by ourselves (see Freeths LLP’s legal review dated 26 November 2020 of 



 
 
 

8 
 

the Applicant’s original sHRA) and others in relation to the assessment of air quality impacts 
on designated habitats. Updates have been made to the sHRA itself, further comments are 
made in the ES Addendum regarding air quality and impacts on natural heritage, and a new 
Technical Appendix 3.1 to the ES Addendum purports to set out an assessment of the 
combined impacts of the ERF stack and traffic to air quality.  

 
50. However, there are still very significant deficiencies with the air quality assessment which 

entirely undermine the conclusions of the sHRA. The key issues are explained in detail below.  
 

51. An overarching, general, issue is that, whether by accident or design, the sHRA and the 
documents which underpin it (namely, Appendices D1 – D3 to the original ES Addendum, 
Chapters 3 and 9 to the ES Addendum, and Technical Appendix 3.1 to the ES Addendum) are 
drafted so poorly as to make it extremely difficult to understand what the conclusions of the 
appropriate assessment actually are, and contain such a large number of omissions and 
inconsistencies as to severely undermine the conclusions reached. As noted in the AQC Air 
Quality Review (in particular at paras. 2.7 and 2.13 – 2.15), there are a number of clear drafting 
errors and mistakes in calculations, which highlights a lack of care that could be replicated in 
other aspects of the model and assessment.  

 
52. This makes it impossible for the Council to have certainty (as is legally required) as to the 

absence of any adverse effect on integrity (alone and in combination) on any European / 
Ramsar site.  We provide detail below to set out the key findings of the air quality assessment 
and so as then to allow the assessment’s findings to be properly examined.  

 
53. As the remainder of this note demonstrates, neither the methodology nor the conclusions stand 

up to scrutiny.  
 

54. The issues can be summarised as follows: 
 

54.1. Issue 1: The sHRA and the assessment underpinning it acknowledge that there are 
significant exceedances of 1% critical load/level thresholds both alone and in 
combination. The impacts of these exceedances on the qualifying features of the relevant 
designated sites are however then not adequately assessed.   

54.2. Issue 2: Inappropriate reliance is placed on the 70% PEC threshold to justify the 
conclusion that there will be no adverse effect on the integrity of sites affected by the 
above exceedances of critical load/level thresholds.  
  

55. The outcome of these issues is that the Applicant’s conclusions, and associated attempts to 
justify why these exceedances will not result in an adverse effect on the integrity on the nearby 
designated sites, fail to meet the established legal standards governing the appropriate 
assessment process. Namely:  
 

55.1. The assessment is not complete, precise or definitive, with the effect that there is clearly 
reasonable scientific doubt as to the effects of the proposed works on the protected areas 
concerned (standard established by the decision in CJEU case C-164/176, paragraph 
39). 

55.2. Dorset Council cannot be certain, on the basis of this assessment, that the proposed 
development will not adversely affect the integrity of the European sites within the zone 
of influence of the ERF as there is clearly reasonable scientific doubt remaining as to the 
absence of such effects (standard established by the decision in CJEU case C-127/02, 
paragraph 61). 

 
 

6 C-164/17Grace and Sweetman v An Bord Pleanala [2018]  



 
 
 

9 
 

Issue 1: The sHRA, and the assessment data underpinning it, acknowledge that there are significant 
exceedances of 1% critical load/level thresholds when the emissions from the ERF stack are  
assessed in combination with emissions from traffic and other plans/projects.  The impacts of these 
exceedances on the qualifying features of the relevant designated sites are however not adequately 
assessed. 
 
56. As noted above, the findings of the air quality assessment are spread across a number of 

different documents submitted by the Applicant and are extremely difficult to understand. We 
have therefore set out the key findings of that assessment below for each of the relevant 
designated sites, to explain the assessment’s findings clearly and thereby demonstrate the 
deficiencies in its conclusions.  
 

57. The assessment of air quality impacts undertaken in the sHRA is predicated on the application 
of the following thresholds (cited in the sHRA as follows - see also para 5.3 in Technical 
Appendix D.2):  
 
sHRA para. 5.34:  
 
“The IAQM (2020) guidance draws on the Environment Agency’s (2016) Air Emissions Risk 
Assessment for your environmental permit, which states that to screen out impacts as 
insignificant at NSN and UK statutory designated site:  
 The long term process contribution (PC) must be less than 1% of the long term 

environmental standard (i.e. the critical level or load); and 
 The short term PC must be less than 10% of the short-term environmental standard” 

 
sHRA para. 5.39:  
 
“The Environment Agency’s Operation Instruction 67-12 states that if the PC is less than 1% 
of the critical level and load then emissions from the application are not significant, and if the 
predicted environmental contribution (PEC) is less than 70% of the critical level and load it can 
be concluded “no likely significant effect” (alone and in-combination).”  
 
sHRA para. 5.40:  
 
“AQTAG 17 – Guidance on in combination assessments for aerial emissions from EPR permits 
states that “Where the maximum process contribution (PC) at the European [NSN] site(s) is 
less than the Stage 2 de minimis threshold of the relevant critical level or load (ie the criteria 
detailed in paragraph 5.32 [of the sHRA]) the PC is considered to be inconsequential and there 
is no potential for an alone or in combination effects other plans and projects.”” 
 
sHRA para. 6.4:  
 
“In line with national guidance, where the PC is below 1% of the relevant critical level or load 
and the background levels do not exceed the relevant critical load/level threshold set for the 
protection of vegetation, or lower plants (where relevant), it has been concluded that there will 
be no adverse effect on the integrity of the designated sites”  
 

58. We note that the sHRA does refer once to Natural England’s June 2018 guidance (Natural 
England’s approach to advising competent authorities on the assessment of road traffic 
emissions under the Habitats Regulations) at para. 5.43. The sHRA states that this guidance: 
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“…explains that it is widely accepted that imperceptible impacts are those which are less than 
1% of the critical level or load, which is considered to be roughly equivalent to 1,000 AADT for 
cars and 200 AADT for HGVs.”.   
 

59. The sHRA gives far too little prominence to this important / key Natural England guidance. The 
above reference (para. 5.43) to the Natural England guidance is extremely restricted. This NE 
guidance (unlike the IAQM and Environment Agency guidance cited above) is the only 
guidance specifically concerned with air quality assessment under the Habitats Regulations 
and as such should be fully cited.   As we explain further below, the Applicant has failed to 
follow this guidance in its Appropriate Assessment.  
 

60. As explained in detail below at paragraphs 62 - 124, the air quality assessment undertaken by 
Fichtner on behalf of the Applicant clearly shows that critical level/load thresholds are 
exceeded in relation to a number of different emissions at a number of different designated 
sites. As we explain fully below, these exceedances are not consistently acknowledged by the 
sHRA and, where they are accepted, the impact of these exceedances is not adequately 
assessed.  
 
Air quality assessment findings: Isle of Portland to Studland SAC 

 
NOx  
 

61. At para. 6.14, the sHRA states that the maximum annual and daily mean PC for NOx exceeds 
the critical level thresholds (1% and 10% respectively). The annual mean PC for NOx is 0.38 
µg/m3 (1.3% of the long term critical level of 30µg/m3). The daily mean PC for NOx is 
11.47µg/m3 (15.3% of the short term critical level of 75µg/m3). However, these figures (taken 
from Table 22 of Appendix D2 to the original ES) represent the PC from the ERF stack alone, 
and do not take into account combined impacts (of the stack with other impacts from the ERF; 
and of the stack with other plans and projects).   
 

62. At para. 7.42, the sHRA acknowledges that the combined emissions from the ERF, traffic 
associated with the proposed development, and other plans/projects7 will result in NOx impacts 
exceeding 3% of the critical level within 50m of the road. However, this still does not present 
the full picture. Figure 22 of Technical Appendix 3.1 does not plot the closest part of the SAC 
to the road, but the data it does present clearly shows that (i) the maximum annual mean PC 
of NOx is actually much higher than the figure given in the sHRA and (ii) the annual mean NOx 
emitted from the ERF, traffic, and other plans/projects will be above the 1% critical level 
threshold up to at least 200m from the road (and we note that the graph does not even present 
information beyond 200m).  

 
63. Despite these exceedances, the sHRA concludes that no adverse effects on site integrity are 

predicted on the basis that the annual and daily mean PEC does not exceed the 70% threshold 
for the ERF alone or in combination (see paras. 6.19 and 7.43).  

 
64. The sHRA does not (despite this exceedance) go on to consider ecological impacts in relation 

to the qualifying features. This is contrary to the High Court judgment in Compton Parish 
Council8 where the judge stated (paragraph 207) “It is perfectly clear, in my judgment, that 
Guildford BC, whose task it was to undertake the HRA, did consider whether significant 
adverse effects were likely from the development proposed in the Local Plan; it then undertook 
an appropriate assessment to see whether there would be no adverse effect on the SPA. That 

 
7 This scope of the in combination assessment is detailed in para. 2.2.1 of Technical Appendix 3.1  
8 [2019] EWHC 3242 (Admin) 
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could not be answered, one way or the other, by simply considering whether there were 
exceedances of critical loads or levels, albeit rather lower than currently. What was required 
was an assessment of the significance of the exceedances for the SPA birds and their 
habitats”. The sHRA’s failure to consider ecological impacts in relation to the qualifying features 
is also contrary to the NE June 2018 guidance referred to at para. 58 above. 

 
65. We raised this issue with the Applicant in our first consultation response, and their reply (see 

row 14.18 of the Consultation Response Table) was dismissive. The response, in summary, 
stated that this judgement related to an SPA where critical levels/loads were exceeded. The 
Applicant’s response went on to say that: “Where exceedance does occur, this is fully 
assessed”. This is plainly false in this instance.  
 

66. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

66.1. The in-combination maximum annual mean PC of NOx is approximately 14% of the long 
term critical level (far in exceedance of the 1% annual threshold). It is not possible to 
ascertain what the mean PC will be at the SAC’s closest point to the road, as it is not 
plotted on Figure 22 (Appendix 3.1);  

66.2. The in-combination annual mean PC of NOx emitted is above the 1% critical level 
threshold up to 200m from the road (and possibly beyond but no information is provided);  

66.3. Despite the exceedance, there is no consideration of the consequent ecological impacts 
on the qualifying features (or the habitat’s typical species) of the Isle of Portland to 
Studland SAC;  

66.4. No in-combination data is presented to show the maximum daily mean PC of NOx in 
either Technical Appendix 3.1 or the sHRA. Notwithstanding this failure, the sHRA 
acknowledges at para 6.14 that the maximum daily mean PC for NOx emitted from the 
ERF alone is 15.3% of the short term critical level (in exceedance of the 10% daily 
threshold); and 

66.5. The assessment of impacts is therefore deficient and the conclusion that NOx emissions 
are not predicted to have an adverse effect on site integrity therefore cannot be justified.  
  

Ammonia 
 

67. At para. 7.44, the sHRA states that the combined emissions from the ERF, traffic associated 
with the proposed development, and other plans/projects will result in ammonia levels 
exceeding 6% of the critical level for lower plants (lichens and bryophytes) within 50m of the 
road. Para. 2.2.1 of Technical Appendix 3.1 also notes that the combined emissions will result 
in ammonia levels in exceeding 2% of the critical level for higher plants. However, again, this 
does not present the full picture. 
 

68. Figures 25 and 27 of Technical Appendix 3.1 clearly show that (i) the maximum annual mean 
PC ammonia is actually much higher than the figure given in the sHRA and (ii) the critical level 
of ammonia arising from the ERF, traffic, and other plans/projects will be above the 1% 
threshold up to at least 200m from the road (the graph does not present information beyond 
200m), for both lower plants (Figure 25) and higher plants (Figure 27). 

 
69. Despite these exceedances, sHRA concludes that no adverse effects on site integrity are 

predicted on the basis that the annual and daily mean PEC does not exceed the 70% threshold 
for the ERF alone or in combination (para. 6.14). This statement is groundless. Figures 29 and 
30 in Appendix 3.1 show a clear exceedance of the annual threshold.  

 
70. In respect to the annual mean PEC, there is an internal contradiction in the sHRA which 

renders its conclusions on the PEC even more unclear. At para. 6.22 the sHRA states that: 
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“The annual mean PC for NH3 at the point of maximum impact combined with the background 
level is below the annual mean critical level of 1µg/m3 (being 73.5% of the critical level for the 
protection of lichens and bryophytes).” This appears to be a description of the PEC, the 
threshold for which is 70% of the critical level. This indicates a clear breach of that threshold. 
Overleaf at para.6.27, it conversely states that: “At the point of maximum impact of process 
emissions, the overall PEC would be less than the critical level”.   

 
71. No data is presented in Appendix 3.1 to show the daily mean PEC, so the statement relating 

to the value of the daily mean PEC in the sHRA cannot be corroborated.  
 

72. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

72.1. The in-combination maximum annual mean PC of ammonia is approximately 40% of the 
long term critical level for lichens and bryophytes (far in exceedance of the 1% annual 
threshold) (see Figure 25 of Appendix 3.1). It is not possible to ascertain what the mean 
PC will be at the SAC’s closest point to the road, as this is not plotted on Figure 25;  

72.2. The in-combination annual mean PC of ammonia emitted will be above the 1% critical 
level threshold for lichens and bryophytes up to 200m from the road (and possibly 
beyond but no information is provided) (again, see Figure 25 of Appendix 3.1);  

72.3. The in combination annual mean PEC of ammonia appears to be in the region of 85% of 
the critical level for lichens and bryophytes at the closest part of the SAC to the road 
(Figure 29);  

72.4. There has been no proper assessment of the ecological impacts of these exceedances 
on the qualifying habitats and their typical species; and 

72.5. The Applicant’s conclusion that ammonia emissions are not predicted to have an adverse 
effect on site integrity therefore cannot be justified. 
 

Sulphur dioxide  
 

73. At para. 6.21, the sHRA states that the maximum annual mean PC for SO2 is 0.9% of the 
critical level for protection of lichens and bryophytes (critical level is 10µg/m3), ie the 1% 
threshold is not exceeded. The sHRA concludes that no adverse effects on site integrity are 
predicted on this basis. 
 

74. However, the above figures represent the PC from the ERF stack alone. No in combination 
assessment has been undertaken in respect of sulphur dioxide. The sHRA does address this 
omission at para 6.21, stating that “road vehicle exhaust emissions are not a significant source 
of SO2; as such, the impact of SO2 will be purely be driven by emissions from the ERF”. This 
statement implies that road vehicle emissions do contain some level of SO2 – an insignificant 
level is not a zero level. Furthermore, this statement does not account for emissions from 
shipping or emissions from other plans or projects consented in the vicinity of the protected 
site, which may emit SO2. The assessment is therefore deficient. This is of particular concern 
in light of how close the SO2 PC is to the 1% threshold.   
 

75. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

75.1. No in combination data is presented to show the maximum annual mean PC for SO2 
arising from the ERF stack, traffic associated with the proposed development, and other 
plans/projects, in either Technical Appendix 3.1 or the sHRA.  

75.2. The assessment of impacts is therefore deficient and the conclusion that SO2 emissions 
are not predicted to have an adverse effect on site integrity therefore cannot be justified. 

 
Nitrogen deposition 
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76. The sHRA states as follows in respect of nitrogen deposition at the Isle of Portland to Studland 

SAC:  
 

76.1. Para 6.59: “The air quality modelling of process emissions from the ERF … shows a 
maximum rate of nitrogen deposition (PC) within the SAC of 0.169 kg/N/ha/yr. This 
represents 1.1% of the lower end of the critical load given for all habitats and species 
within the SAC [15 - 25 kg/N/ha/yr – see para. 6.57]”; and  

76.2. Para. 6.60: “The predicted contribution of nitrogen to the Annex 1 habitats within the SAC 
is above 1% of the lower end of the critical load for semi natural dry grassland and 
scrubland facies on calcareous substrates … and early gentian. The zone of impact 
covers parts of SSSI units 33, 34, 51, and 52”.  
 

77. The sHRA acknowledges that the Annex I habitat Semi natural dry grassland and scrubland 
facies on calcareous substrates is present in units 33, 34, 51, and 52 (para. 6.61 and 6.64). 
Therefore the areas of the SAC where the 1% critical load threshold is exceeded contain the 
habitat most sensitive to air quality impacts (this sensitivity is discussed at para 6.30 of the 
sHRA).   
 

78. However, the figures quoted above in our para. 72 (which originate from Table 26 of Appendix 
D2 to the original ES) represent the PC from the ERF stack alone, and do not take combined 
impacts into account.   
 

79. The Applicant’s analysis of the in-combination impacts for nitrogen deposition are not 
comprehensible. There is no explanation or analysis of Figures 31 – 33 in Technical Appendix 
3.1 to the ES Addendum, which the Consultation Response Table cites as the source for the 
assessment of in combination impacts. These Figures 31 – 33 are also extremely difficult to 
interpret, as the y axes plot the deposition rate (kg/N/ha/yr) as opposed to ‘% of Critical Load’ 
(as per all the other Figures in Appendix 3.1).  
 

80. However, Technical Appendix 3.1 to the ES Addendum does state the following in the Results 
section (see the sixth set of bullet points in section 2.2.1): “In terms of nitrogen deposition 
impacts at Portland to Studland Cliffs SAC [sic]: 

 
80.1. “Figure 32 shows that the proposed development is predicted to be less than 1 kg/N/ha/yr 

within 4m of the road. The greatest source of emissions to nitrogen deposition is 
ammonia from road traffic emissions”.  

80.1.1. This summary omits to say that this contribution exceeds the 1% critical 
load threshold (see para. 66.1 above).   

80.2. “Figure 31 shows that the cumulative impact (with other plans and project (sic)) is 
predicted to be significantly greater”.  

80.2.1. Neither this conclusion nor Figure 31 is referred to in the sHRA. 
80.2.2. In any event, this conclusion is incredibly unhelpful. It does not state 

whether the critical load threshold is exceeded.  
80.2.3. Figure 31 itself is also extremely unhelpful, as it does not show (as the 

other Figures do) the closest point of the SAC to the road, so it is 
impossible to see what the critical load is at this point. Based on our 
approximation (using the scale of Figures 32 and 33 as a guide), it 
appears that the rate of nitrogen deposition on the SAC is c.7 kg/N/ha/yr 
where the SAC is closest to the road. This is 47% of the lower end of 
the critical load given for all habitats and species within the SAC – a 
significant exceedance.  
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81. Despite these exceedances of the 1% critical load threshold, the sHRA concludes that no 
adverse effects on site integrity are predicted on the basis that that the overall PEC is below 
70% of the long-term environmental standard for the most sensitive of the Annex I habitats. 
  

82. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

82.1. The in-combination maximum annual mean PC to nitrogen deposition is approximately 
47% of the long term critical load (far in exceedance of the 1% annual threshold) (Figure 
31 of Technical Appendix 3.1);  

82.2. The in-combination annual mean PC to nitrogen deposition will be above the 1% critical 
level threshold up to 200m from the road (and possibly beyond but no information is 
provided) (again, see Figure 31 of Appendix 3.1);  

82.3. There has been no proper assessment of the ecological impacts of these exceedances 
on the qualifying habitats or their typical species; and 

82.4. The assessment of impacts is therefore deficient and the conclusion that nitrogen 
deposition is not predicted to have an adverse effect on site integrity therefore cannot be 
justified.   

 
Acid deposition  

 
83. At para 6.70, the sHRA states that that the maximum PC of acid deposition to the Annex I 

habitats within the SAC is 1% of the critical load threshold for a grassland and scrubland facies 
on calcareous substrates.   
 

84. The sHRA goes onto note in the same paragraph that the PEC will be well below 70% of the 
long-term critical load for this Annex I habitat and concludes that no adverse effects on site 
integrity are predicted on this basis. Again, the sHRA does not (despite this exceedance) go 
on to consider ecological impacts in relation to the qualifying features. This is contrary to the 
High Court judgment in Compton Parish Council9 (see para. 64 above) and contrary to the NE 
June 2018 guidance (see para. 64 above). 
 

85. However, the above figure (which originates from Table 27 of Appendix D.2 of the original ES) 
represents the PC from the ERF stack alone. No in combination assessment has been 
undertaken in respect of acid deposition.  
 

86. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

86.1. The impacts of acid deposition only appear to have been assessed in respect of 
calcareous grassland habitats. No impacts on the Annual vegetation of drift line, or 
Vegetated sea cliffs habitats, or the early gentian species have been assessed. Such 
impacts have not been screened out in the first section of the sHRA, so the exclusion is 
not justified.  

86.2. No in combination data is presented to show the maximum annual mean PC to acid 
deposition arising from the ERF stack, traffic associated with the proposed development, 
and other plans/projects, in either Technical Appendix 3.1 or the sHRA. We note that this 
issue has also been raised in the AQC Air Quality Review, in their updated comment 
under para. 2.4.  

86.3. The assessment of impacts is therefore incomplete and the conclusion that acid 
deposition is not predicted to have an adverse effect on site integrity therefore cannot be 
justified on the evidence presented.   

 
 

9 [2019] EWHC 3242 (Admin) 
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Further issue with overall conclusions  
 

87. The sHRA states at para. 6.30 (in the conclusion of its assessment of air quality impacts on 
Isle of Portland to Studland Cliffs SAC) that: 
 
“This assessment has concluded that there would be no adverse impact on the integrity of the 
site for all pollutants based on the most stringent critical levels. For all pollutants (NH3 
[ammonia], SO2, and NOx), APIS identifies semi-natural dry grassland and scrubland facies 
on calcareous substrates (Festuco-Brometalia) as the most sensitive habitat within the SAC. 
It follows therefore that a conclusion of no adverse effect on the integrity of the most sensitive 
habitat will allow the same conclusion to be reached for areas of vegetated sea cliffs of the 
Atlantic and Baltic Coasts within the SAC”.  
 

88. This argument does not stand up, for two reasons: 
 

88.1. The conclusions reached by the sHRA in respect of the semi-natural dry grassland are 
(as explained fully above) unsubstantiated by the Applicant’s own data; and  
 

88.2. Notwithstanding this, the vegetated sea cliffs habitat is (as acknowledged by the sHRA) 
found in the areas of the SAC closest to the road, and will therefore bear the brunt of in 
combination impacts from road traffic. Impacts to it cannot therefore be ruled out on this 
basis.  

 
Air quality assessment findings: Chesil to the Fleet SAC 

 
NOx 
 

89. At para. 6.33, the sHRA states that the maximum annual and daily mean PCs for NOx do not 
exceed the critical level thresholds (1% and 10% respectively). The annual mean PC for NOx 
is 0.16 µg/m3 (0.5% of the long term critical level of 30µg/m3). The daily mean PC for NOx is 
4.02µg/m3 (5.4% of the short term lower critical level of 75µg/m3). However, these figures 
(taken from Table 22 of Appendix D2 to the original ES) represent the PC from the ERF stack 
alone, and do not take combined impacts into account.   
 

90. At para. 6.36 – 6.37 and 7.13, the sHRA acknowledges that the combined emissions from the 
ERF, traffic associated with the proposed development, and other plans/projects10 will result 
in NOx impacts exceeding 5% of the critical level within 50m of the road. Paras. 6.36 – 6.37 
indicate that the combined exceedances will impact (relatively small) areas of Annex I habitat 
close to roundabouts on the A354. However, this still does not present the full picture. Figure 
7 of Technical Appendix 3.1 does not plot the closet part of the SAC to the road, but the data 
it does present clearly shows that the maximum annual mean PC ammonia is actually much 
higher than the figure given in the sHRA.  

 
91. Despite these exceedances, sHRA concludes that no adverse effects on site integrity are 

predicted on the basis that: 
 

91.1. The annual and daily mean PEC does not exceed the 70% threshold for the ERF alone 
or in combination (see paras. 6.33); 

91.2. The impacts from NOx are “very localised”, with effects ‘only’ being felt by maritime 
grassland and pioneer shingle communities alongside the A354 (para. 7.17);  

 
10 This scope of the in combination assessment is detailed in para. 2.2.1 of Technical Appendix 3.1  
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91.3. The long term contribution to NOx emissions from traffic will be reduced by virtue of the 
government’s announcement in November 2020 to ban the sale of new petrol and diesel 
cars/vans from 2030 (para. 7.18); and  

91.4. It is likely that a proportion of deliveries to the operational ERF will be made via the sea, 
which will have the effect of lowering NOx emissions from the modelled scenario (which 
assumes all deliveries are by road) (para. 7.19). 
     

92. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

92.1. The in-combination maximum annual mean PC of NOx is approximately 27% of the long 
term critical level (far in exceedance of the 1% annual threshold) (Figure 7 of Appendix 
3.1). It is not possible to ascertain what the mean PC will be at the SAC’s closest point 
to the road, as it is not plotted on Figure 7 (Appendix 3.1);  

92.2. There has been no proper assessment of the ecological impacts of these exceedances 
on the qualifying habitats and their typical species; 

92.3. No in combination data is presented to show the maximum daily mean PC of NOx in 
either Technical Appendix 3.1 or the sHRA; 

92.4. The sHRA predicates its conclusion of “no adverse effect on integrity” on factors which 
do not have the necessary degree of certainty (future bans on diesel / petrol cars and 
likelihood of deliveries by sea) and which have not been properly assessed (the volume 
of deliveries to be made via shipping) in contravention of the Dutch nitrogen cases (see 
footnote 6 above); and  

92.5. The assessment of impacts is therefore deficient and the conclusion that NOx emissions 
are not predicted to have an adverse effect on site integrity therefore cannot be justified.   
 

Ammonia 
 

93. At para.7.21, the sHRA states that the combined emissions from the ERF, traffic associated 
with the proposed development, and other plans/projects will result in ammonia levels 
exceeding 8% of the critical level within 50m of the road. This figure is taken from Figure 11 of 
Appendix 3.1.  
 

94. Notably, this exceedance is predicated on the critical level for higher (ie less sensitive) plants. 
The critical level for higher plants is 3µg/m3. This is a crucial issue, as the critical level for 
ammonia differs depending on the plant types present in the affected habitat. The critical level 
for lower plants (ie lichens and bryophytes) is 1µg/m3.  

 
95. Para 6.44 of sHRA states that “pioneer shingle communities do not support important lichen 

or bryophyte communities”. As noted the Jonathan Cox Ecology Review, Jonathan Cox 
Associates strongly dispute this conclusion. Para. 2.9 of this report notes that: “Despite the 
confused descriptions, it is clear that nutrient sensitive vegetated shingle comprising Annex I 
habitats for which the SAC has been designated occur on Chesil Beach to either side of 
Ferrybridge Road. Pollution sensitive bryophytes and lichens form a significant component of 
these habitats”.  

 
96. It is notable that the lower critical level for lichens and bryophytes has been applied in respect 

of the assessment of impacts SO2 on this SAC (see para 103 below). It is therefore entirely 
unclear which the author of the sHRA considers the correct critical level to be.  

 
97. Figures 11 and 12 of Appendix 3.1 show exceedances of the critical levels of ammonia at 

Chesil and The Fleet SAC in combination with road traffic emissions / other projects. However 
these Figures are both based on the critical level for higher plants (3µg/m3). No information is 
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presented to show an in combination assessment using the critical level for lower plants (ie 
lichens and bryophytes). 

 
98. Figure 11 of Technical Appendix 3.1 also clearly shows that (i) the in combination maximum 

annual mean PC of ammonia is actually much higher than the 8% figure given in the sHRA 
and (ii) the critical level of ammonia arising from the ERF, traffic, and other plans/projects will 
be above the 1% threshold up to at least 200m from the road (the graph does not present 
information beyond 200m).  It is not possible to ascertain what the mean PC will be at the 
SAC’s closest point to the road, as this is not plotted on Figure 11. 

 
99. It is notable (in the absence of any clarity in the in-combination assessment) that the sHRA 

acknowledges at para. 6.43 that, if the critical level for 1µg/m3 for lichens and bryophytes is 
applied, then the 1% threshold would be exceeded by the stack emissions alone.  

 
100. Similarly, if the critical level for lichens and bryophytes is applied (1µg/m3), then the annual 

PEC for the stack alone is 72% of the critical level (ie above the 70% threshold). The sHRA 
acknowledges this at para. 6.44.  
 

101. Despite these exceedances, sHRA concludes that no adverse effects on site integrity are 
predicted on the basis that: 

 
101.1. The impacts from NH3 are “very localised”, with effects (i) ‘only’ being felt by maritime 

grassland and pioneer shingle communities alongside the A354 and (ii) predicted to 
occur with or without the proposed development (para. 7.27);  

101.2. The long term contribution to NH3 emissions from traffic will be reduced by virtue of the 
government’s announcement in November 2020 to ban the sale of new petrol and diesel 
cars/vans from 2030 (para. 7.28);  

101.3. It is likely that a proportion of deliveries to the operational ERF will be made via the sea, 
which will have the effect of lowering NH3 emissions from the modelled scenario (which 
assumes all deliveries are by road) (para. 7.29). 

 
102. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 

 
102.1. The sHRA acknowledges that the combined emissions from the ERF, traffic associated 

with the proposed development, and other plans/projects will result in ammonia levels 
exceeding 8% of the critical level for higher plants within 50m of the road; 

102.2. No data is presented for ammonia levels plotted against the critical level for lichens and 
bryophytes;  

102.3. There has been no proper assessment of the ecological impacts of these exceedances 
on the qualifying habitats and their typical species; 

102.4. The sHRA predicates its conclusion of “no adverse effect on integrity” on factors which 
do not have the necessary degree of certainty (future bans on diesel / petrol cars and 
likelihood of deliveries by sea) and which have not been properly assessed (the volume 
of deliveries to be made via shipping) in contravention of the Dutch nitrogen cases (see 
footnote 6 above); and  

102.5. The assessment of impacts is therefore  deficient and the conclusion that ammonia 
emissions are not predicted to have an adverse effect on site integrity therefore cannot 
be justified.  
     

Sulphur dioxide  
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103. At para. 6.38, the sHRA states that the maximum annual mean PC for SO2 is 0.5% of the 
critical level for protection of lichens and bryophytes (critical level is 10µg/m3), ie the 1% 
threshold is not exceeded.   
 

104. It is notable that the lower critical level for lichens and bryophytes has been applied in respect 
of SO2, but not for ammonia in respect of the SAC (see para 93 above). It is therefore entirely 
unclear which the Applicant considers to be the correct critical level for this SAC.  

 
105. No figures are given in respect of the maximum annual mean PEC. The sHRA simply states 

at para. 6.39 that it is “well below the annual mean critical level of 10-20µg/m3. The sHRA 
concludes that no adverse effects on site integrity are predicted on this basis. 

 
106. However, the above figures represent the PC from the ERF stack alone. No in combination 

assessment has been undertaken in respect of sulphur dioxide. The sHRA does address this 
omission at para 6.21, stating that “road vehicle exhaust emissions are not a significant source 
of SO2; as such, the impact of SO2 will be purely be driven by emissions from the ERF”. This 
statement implies that the road vehicle emissions do contain some level of SO2 – an 
insignificant level is not a zero level. Furthermore, this statement does not account for 
emissions from shipping or emissions from other plans or projects consented in the vicinity of 
the protected site, which may emit SO2. The assessment is therefore deficient. . 
 

107. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

107.1. No in combination data is presented to show the maximum annual mean PC for SO2 
arising from the ERF stack, traffic associated with the proposed development, and other 
plans/projects, in either Technical Appendix 3.1 or the sHRA.  
 

107.2. The assessment of impacts is therefore deficient and the conclusion that SO2 emissions 
are not predicted to have an adverse effect on site integrity therefore cannot be justified.   

 
Nitrogen deposition  

 
108. The sHRA states as follows in respect of nitrogen deposition at the Chesil and The Fleet SAC:  

 
108.1. Para 6.75: “The air quality modelling of process emissions from the ERF … shows a 

maximum rate of nitrogen deposition (PC) within the SAC of 0.073 kg/N/ha/yr. This 
represents 0.9% of the lower end of the critical load given for the Annex I perennial 
vegetation of stony banks within the SAC”; and  

108.2. Para. 6.76: “The additional dispersion modelling of road traffic exhaust emissions 
associated with the operation of the proposed development in appendix 3.1 of the ES 
addendum presents the combined impact of process emissions from the ERF and road 
traffic associated with the proposed development. As shown on Figure 16 of appendix 
3.1, the total contribution of nitrogen deposition from the proposed development remains 
above 1% of the critical load for a distance of about 100m from the A354 Portland 
Beach Road.”   

 
109. The figures in paras. 6.75 do not factor in the combined impacts from the ERF stack and 

associated traffic from the proposed development. Para. 6.76 does refer to the additional 
dispersion modelling in Technical Appendix 3.1 (ie the assessment of combined impacts from 
the ERF stack and associated traffic from the proposed development), and tells us that “the 
total contribution of nitrogen deposition from the proposed development remains above 1% of 
the critical load for a distance of about 100m from the A354 Portland Beach Road”. What the 
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sHRA fails to do, critically, is tell us anything specific about the change to the critical load when 
impacts from traffic associated with the development are taken into account.  
 

110. Figure 16 of Technical Appendix 3.1 does provide some more data, showing that the peak 
annual mean rate of nitrogen depositions on the SAC (affecting the area closest to the road) 
is approximately 2.4% of the lower end of the critical load range (ie 8 kg/N/ha/yr) given for 
Annex I perennial vegetation of stony banks. It is not possible to ascertain what the mean rate 
will be at the SAC’s closest point to the road, as this is not plotted on Figure 16.    

 
111. In an attempt to address this exceedance, the sHRA goes to great lengths in paras. 6.78 – 

6.106 to explain why the application of the lower threshold in the critical load range is 
inappropriate. In very brief summary, the sHRA concludes that the communities growing on 
the affected areas of the SAC are not growing on strongly acid base material (which would 
require the application of the lower critical load threshold of 8 kg/N/ha/yr) and that there is 
limited scope for movement of plant communities into or out of these areas owing to the 
topography. The sHRA concludes at para. 6.106 that “it is not considered that the additional 
nitrogen deposition that would occur as a result of the operation of the plant would result in 
any adverse effects on the integrity of the Chesil and the Fleet SAC”. Although the sHRA does 
not actually say so, the inference is that if the higher critical load threshold of 15 kg/N/ha/yr 
were applied (correctly, in the sHRA’s author’s view), there would be no exceedance of the 
critical levels.    

 
112. This conclusion is wrong. As noted above, Figure 16 of the Technical Appendix 3.1 shows that 

the peak annual mean rate of nitrogen depositions on the SAC is approximately 2.4% of the 
lower end of the critical load range (ie 8 kg/N/ha/yr), when combined impacts from the stack, 
traffic associated with the proposed development, and other plans/projects are taken into 
account. 2.4% of 8kg/N/ha/yr is a deposition rate of 0.192 kg/N/ha/yr. A deposition rate of 0.192 
would be above 1% of the upper end of the critical load range (15 kg/N/ha/yr) (1.3%). This 
renders entirely moot the argument that there is no predicted adverse effect on site integrity 
on the basis that the higher critical load threshold should apply in place of the lower threshold.   

 
113. Despite the acknowledged exceedances, the sHRA concludes that no adverse effects on site 

integrity are predicted on the basis that: 
 

113.1. the impacts from nitrogen deposition are “localised”, and vegetation communities are 
able to form when conditions are suitable (para. 7.37);  

113.2. the long term contribution to nitrogen deposition from traffic will be reduced by virtue of 
the government’s announcement in November 2020 to ban the sale of new petrol and 
diesel cars/vans from 2030 (para. 7.38);  

113.3. It is likely that a proportion of deliveries to the operational ERF will be made via the sea, 
which will have the effect of reducing nitrogen deposition from the modelled scenario 
(which assumes all deliveries are by road) (para. 7.39). 

 
114. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 

 
114.1. The in-combination maximum annual mean PC of nitrogen deposition is approximately 

2.4% of the long term critical load (in exceedance of the 1% annual threshold) (Figure 
16 of Technical Appendix 3.1);  

114.2. The critical load 1% threshold will be exceeded irrespective of whether the lower or the 
upper limit of the critical load range is applied;  

114.3. There has been no proper assessment of the ecological impacts of these exceedances 
on the qualifying habitats and their typical species; and  
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114.4. The conclusion that nitrogen deposition is not predicted to have an adverse effect on site 
integrity therefore cannot be justified.   

 
Acid deposition  
 

115. At para 6.107, the sHRA states that that the maximum PC of acid deposition to the Annex I 
habitats within the SAC is 1.3% of the critical load threshold for acid grassland (ie it is in 
exceedance of the threshold).   
 

116. The sHRA goes onto note in the same paragraph that the PEC will be well below 70% of the 
long-term critical load for this Annex I habitat and concludes that no adverse effects on site 
integrity are predicted on this basis. Again, the sHRA does not (despite this exceedance) go 
on to consider ecological impacts in relation to the qualifying features. This is contrary to the 
High Court judgment in Compton Parish Council11 and the NE guidance of June 2018 (see 
para. 64 above). 
 

117. However, the above figure (which originates from Table 27 of Appendix D.2 of the original ES) 
represents the PC from the ERF stack alone. No in combination assessment has been 
undertaken in respect of acid deposition.  
 

118. The key points to note from the sHRA and Technical Appendix 3.1 are therefore that: 
 

118.1. The impacts of acid deposition only appear to have been assessed in respect of acid 
grassland habitats (by which it seems to mean the qualifying perennial vegetation of 
stony banks habitat). No assessment of the impacts of acid deposition on the other four 
qualifying habitats has been undertaken. Such impacts have not been screened out in 
the first section of the sHRA, so the exclusion is not justified.  

118.2. No in combination data is presented to show the maximum annual mean PC to acid 
deposition arising from the ERF stack, traffic associated with the proposed development, 
and other plans/projects, in either Technical Appendix 3.1 or the sHRA.  

118.3. The assessment of impacts is therefore deficient and the conclusion that acid deposition 
is not predicted to have an adverse effect on site integrity therefore cannot be justified.   

 
Air quality assessment findings: Chesil to The Fleet SPA/Ramsar  

 
119. The sHRA notes that “the boundaries for Chesil Brach and the Fleet SPA/Ramsar are over 

1km north west of the zone of impact discussed for Chesil and the Fleet SAC. The air quality 
modelling for the SAC represents an over-estimation of the worst-case deposition scenario for 
the SPA/Ramsar site and the impacts will be significantly lower than that for the SAC” (para 
6.52). 
  

120. The sHRA appears to place full reliance on this statement, and further assessment of impacts 
on the SPA/Ramsar site is minimal. The issues raised above in respect of the assessment of 
Chesil and The Fleet SAC will therefore clearly impact the assessment of issues on the 
SPA/Ramsar, so we do not propose to reiterate them all here.  

 
121. However, the following stand-alone point must be raised, as it undermines the assessment of 

impacts on the SPA/Ramsar in its entirety.  
 

122. The sHRA does not present the actual annual and daily mean PC data for NOx or annual mean 
data for SO2 - it simply records that there are no exceedances of thresholds. However, a 

 
11 [2019] EWHC 3242 (Admin) 
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specific mean PC figure is provided for ammonia (0.4% of critical load). This figure represents 
the PC from the ERF alone.  

 
123. The sHRA does not present any specific assessment of in-combination impacts on the 

SPA/Ramsar in section 7 and there is no data specifically relating to the SPA/Ramsar 
contained in Technical Appendix 3.1. It therefore appears that no in-combination assessment 
of impacts on the SPA/Ramsar species (and their supporting habitats) has been undertaken.    

 
124. The assessment of impacts is therefore deficient and the conclusion that acid deposition is not 

predicted to have an adverse effect on site integrity therefore cannot be justified.   
 
Issue 2: Inappropriate reliance is placed on the 70% PEC threshold to justify the conclusion that 
there will be no adverse effect on the integrity of sites affected by the above exceedances of critical 
load/level thresholds.  
 
125. As noted above, where exceedances of the relevant critical level/load thresholds occur, the 

sHRA relies predominantly on the fact that the PEC threshold is not met (ie the PEC remains 
less than 70% of the critical level/load) to justify the conclusions that the exceedances will not 
result in no adverse effect on the integrity of designated sites. 
 

126. As recorded in paras. 5.34 and 5.40 of the sHRA (quoted in our para. 58 above), the author of 
the sHRA relies on IAQM and Environment Agency guidance in applying the PEC threshold.  

 
127. This approach however fails completely to accord with (i) the Natural England June 2018 air 

quality HRA guidance; or (ii) the Dutch nitrogen cases form the Court of Justice of the 
European Union (see footnote 6) which remain binding as pre-Brexit caselaw.   

 
128. The Natural England June 2018 guidance on assessing air quality impacts on European sites 

from traffic makes clear that, once a plan or project (either alone or in combination with other 
plans and projects) has failed the screening assessment (ie the 1% critical level or load 
threshold), then a full appropriate assessment must be undertaken.  At no point does the 
Natural England guidance envisage that there be a further threshold (70% of PEC) below which 
no proper or further assessment is required.  There is no mention at all by Natural England of 
the 70% threshold to which the Applicant is, in this case, so firmly wedded.  

 
129. Indeed Natural England’s guidance specifically states at its para. 5.23 and 5.24 “5.23 Where 

there is currently no exceedance of relevant benchmarks (such as Critical Loads and Levels – 
see also para 5.31) the site’s conservation objectives are to ‘maintain the concentrations and 
deposition of air pollutants at current levels or below the relevant benchmarks’ to protect the 
site’s integrity in respect of air pollution. As such, a new plan or project could undermine the 
conservation objectives of such a site where it leads to a deterioration in air quality that is 
significant in the context of the site, even where that site is below a critical load or level. The 
evidence presented by Caporn et al. (2016)21 in NECR 210 shows that small contributions of 
nitrogen deposition from the air have the potential to lead to more significant changes in 
vegetation composition where a site is below but near to the Critical Load, compared to a site 
which significantly exceeds a critical load. The appropriate assessment will need to examine 
such risks, and likely effects, in more detail”; and “5.24 Even where an additional contribution 
is small (e.g. <1% of critical load/level but >1% of the critical load/level in-combination), a 
competent authority should undertake a more considered assessment with regard to sites that 
are currently meeting their conservation objectives (which is considered to be appropriate to 
the specific circumstances)”. 
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130. In any event the Dutch nitrogen cases make clear that if, in HRA, reliance is to be placed on a 
threshold to determine that a plan or project will not have an adverse effect on integrity of any 
European site, then this is lawful only where it has been demonstrated that that threshold will 
secure no adverse effect on integrity taking into account all of the in combination plans and 
projects which might then fall under that threshold.  No such evidence has been adduced by 
the applicant in support of the 70% PEC threshold relied upon by the Applicant.  

 
131. In these circumstances the Applicant has erred in its reliance on the <70% PEC threshold as 

a basis for concluding no adverse effect on site integrity alone or in combination. Were such 
an approach adopted by the Council in its HRA of the application then any resulting approval 
of the application would be unlawful. 
  

132. We also note that Jonathan Cox Ecology Review makes a similar point at para. 2.9:  
 

“Reliance is placed on the 70% of PEC threshold to conclude that this level of pollution will 
result in no adverse effect on the integrity of the SAC. The Environment Agency advice on 
which this is based was published in 2007. Whereas this has been the standard for assessment 
it is now considered potentially unreliable, especially where a cocktail of air pollutants are all 
predicted to exceed the 1% CL threshold and the background levels are substantially below 
the relevant CL as is the case on Portland. The result of applying the 70% threshold in such 
circumstances is that otherwise unpolluted environments become progressively more polluted 
as increasing levels of emissions are permitted, each individually with a PEC below the 70% 
threshold. The implications of such a scenario on sensitive plants and habitats such as those 
found within this SAC are unknown.” 

 
Appropriate assessment stage: Failure to undertake a correct “in combination” appropriate 
assessment of the ERF with other plans/projects  
 
133. We raised this issue in our original submission dated 26 November 2020, made in support of 

the objective submitted to the Council by the Portland Association.  
 

134. The Applicant’s response stated as follows (see row 14.17 of the Consultation Response 
Table): “It is incorrect to state that the application of a zone of influence around the site is 
required under HRA to determine in-combination effects. The legislation and case law does 
not set out any such requirement. This comment simply represents the view of a legal reviewer 
on how an in-combination assessment might be done”.  

 
135. This response demonstrates a complete failure to understand the HRA process.  

 
136. An in combination assessment under HRA requires the assessor to assess the combined 

impacts on the relevant European sites ie the focus is on the European sites.  Hence the 
assessment must identify a zone of influence around each of the European / Ramsar sites of 
concern to reflect the maximum distance from which each impact pathway of concern might 
affect that European site.  The zones will differ depending on the pathway of impact.  It is not 
correct, for HRA purposes, to identify a zone of influence around the proposed project location 
ie here around ERF. This is because HRA requires an assessment of the impacts on the 
European site that the subject project is having, together with any similar impacts on that same 
European site from other plans or projects.  By contrast the EIA process to assess cumulative 
impacts requires a zone of influence to be drawn around a proposed development ie ERF, 
because EIA is focussed on the impacts of the development on the environment generally.  
This is the key difference between EIA and HRA and the failure of the Applicant not only to 
appreciate this but also its failure to implement it demonstrates the very poor quality of this 
application.     
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137. The Applicant’s sHRA does not adopt the correct approach. There is therefore a clear risk that 

additional plans/projects, which may have an adverse effect on the designated sites’ integrity 
via in combination impacts, have not been assessed. This is clearly demonstrated by one 
obvious omission from the list at para 7.2 of the sHRA. This list makes no mention of the 
Council’s emerging Local Plan, The Natural England June 2018 guidance on road traffic 
emissions clearly states at para 4.44 that the scope of an in combination assessment can 
potentially include “any draft plans being prepared by any public body”. The emerging Dorset 
Local Plan should clearly be incorporated into the sHRA’s in combination assessment.  

 
Appropriate assessment stage: Failure to consider the combined direct impacts of the stack 
emissions circulating together in the air 
 
138. We acknowledge that the Applicant has made an attempt to address a number of the 

comments raised by ourselves and others in relation to the assessment of air quality impacts 
on designated habitats. In particular, we were pleased to receive the new Technical Appendix 
3.1 to the ES Addendum which purports to set out an assessment of the combined impacts of 
the ERF stack and traffic to air quality.  
 

139. However, the in combination assessment (and particularly the in combination assessment of 
air quality impacts) is still lacking in a number of significant respects.  

 
140. The critical issue is that the in-combination assessment does not consider the potential 

combined impact of the stack emissions being emitted to air together. It does assess how the 
stack emissions can “combine” in terms of collectively contributing towards deposition to land, 
and it also assesses the combined impact of single gases (eg NOx) being emitted from the 
stack and road traffic simultaneously. However, it does not appear to address the possible  
effects on ecological features caused by increased levels of NOx, ammonia, and sulphur 
dioxide circulating together in the air. This is of particular concern given that the assessment 
acknowledges that critical levels of a number of different pollutants will exceed the 1% 
threshold.  
 

141. In brief summary, the in-combination assessment should consider all of the following factors 
in order to ensure impacts on site integrity is properly assessed:  

 
141.1. Combined impacts of all identified stack emissions12 (operational phase), to include: 

141.1.1. Combined direct impacts to air quality, owing to increased levels of NOx, 
SO2, and NH3 circulating together in the air; AND  

141.1.2. Combined indirect impacts of emissions, by way of contribution towards 
acid/nitrogen deposition; AND 

141.2. Emissions from on-site diesel generators (operational phase) (see the AQC Air Quality 
Review, paras. 2.2 – 2.4, for detailed commentary on this element of the ERF); AND 

141.3. Road traffic emissions relating to the development (construction and operational 
phases); AND  

 
12 The air quality data provided by the Applicant is further deficient because it has not adequately taken into 
account the local topography and weather conditions. The weather data used in the modelling was taken from 
Portland Bill, which is 5.4km away from the proposed site and differs greatly in weather conditions and 
topography. In particular, the proposed site is subject to cloud cover and inversion layers, which may well hold 
and concentrate emissions and have a resulting greater than predicted impact on the SAC habitats. The 
Portland Association has received an email from Dr Graham Urquhart at Public Health England on 18 February 
2021, in which Dr Urquhart states that “it is critical that the modelling used at the planning state accurately 
reflects local topography, to avoid conflicts between planning and permitting stack heights”. This requirement 
has not been met by the Applicant. 
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141.4. Shipping traffic emissions both relating to cruise ships13 and relating to the development 
(operational phase); AND  

141.5. All emissions relating to other plans or projects (including increased road traffic and/or 
shipping) within the relevant zones of influence of the relevant designated sites.  

 
142. The majority of the above factors are missing from the sHRA’s in combination assessment.  
 
Appropriate assessment stage: Failure to undertake an appropriate assessment of all 
potential pathways of impact relevant to the marine site, Studland to Portland SAC 
 
143. As noted above, the assessment of impacts on the marine site, Studland to Portland SAC is 

confused and thereby presents no certainty (as is legally required) as to the absence of 
adverse effects on site integrity. The site is included in the sHRA, but is only screened into the 
assessment in respect of the following pathways of impact (see para 5.46 of the sHRA): 
 

143.1. Increases in nitrogen, NOx, SO2 or NH3 deposition on Studland to Portland SAC; and 
143.2. Pollution of marine environment during construction or operation of ERF on interest 

features of Studland to Portland SAC.  
 

144. Further assessment has been undertaken in the Appendix 9.3 Marine Assessment, which 
identifies the following potential pathways of impact which may affect the marine environment: 

 
144.1. Ocean acidification as a result of emissions of SO2 and CO2 to air;  
144.2. Nitrogen deposition to the marine environment, arising from emissions of NOx and 

ammonia to air);  
144.3. Dissolution of mercury in marine waters, arising from emissions of mercury to air;  
144.4. Accumulation of mercury in local sediments, arising from emissions of mercury to air;  
144.5. Accumulation of dioxins in local sediments, arising from emissions of dioxins to air;  
144.6. Contamination of marine waters through sediment run off; spillages from vehicles/plant 

and concrete wash waters; discharges from construction activities; and run off from stock 
pile areas.  
 

145. In the absence of any clarification from the Applicant as to how these documents relate to one 
another, we have therefore taken the Appendix 9.3 Marine Assessment to be “screening” 
assessment (see paras. –16 - 31 above). We do not accept that this document satisfies the 
necessary standards to constitute a full appropriate assessment however, we comment on it 
further here to rebut any contention from the Applicant that the Appendix 9.3 Marine 
Assessment should be accepted by the Council as a full appropriate assessment. 
 

146. If it is the Applicant’s intention that this document comprises a full “appropriate assessment” 
pursuant to the Conservation of Habitats and Species Regulations 2017, then it has failed to 
comply with the relevant legal standards. The critical issues are explained below.  
  
Assessment of impacts in the sHRA and the Appendix 9.3 Marine Assessment: Deposition   
 

147. The sHRA contains no proper assessment of deposition impacts on the Studland to Portland 
SAC. The sHRA simply states that no potential impact pathways have been identified on the 

 
13 The Applicant has not taken into account the emissions from cruise ships that (a) are not “onshore-power 
capable”; or (b) choose not to hook up to an onshore power supply (preferring instead to use their own low 
emission onboard auxiliary engine). We therefore note that if the take up of cruise ship usage of the onshore 
power supply is low, the port will have both incinerator emissions and cruise ship emissions at the same time, 
which will double the air pollution in the port. These matters have been omitted from the Applicant’s in-
combination assessment. 
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Studland to Portland SAC and notes that the JNCC Standard Data Form for the site does not 
list pollution of surface water or air-borne pollutants as threats for this site. The sHRA then 
goes onto cross reference the Appendix 9.3 Marine Assessment.  
 

148. The sHRA screened in impacts arising from increases in nitrogen, NOx, SO2 or NH3 deposition 
on the SAC. The Appendix 9.3 Marine Assessment goes further than this limited list, and 
considers the following potential pathways: 

 
148.1. Ocean acidification as a result of emissions of SO2 and CO2 to air;  
148.2. Nitrogen deposition to the marine environment, arising from emissions of NOx and 

ammonia to air);  
148.3. Dissolution of mercury in marine waters, arising from emissions of mercury to air;  
148.4. Accumulation of mercury in local sediments, arising from emissions of mercury to air;  
148.5. Accumulation of dioxins in local sediments, arising from emissions of dioxins to air.  

 
149. In every case, the Appendix 9.3 Marine Assessment concludes that there is no significant risk 

posed to the Studland to Portland SAC. However, the assessment is very light touch and 
extremely limited in terms of detailed analysis of impacts on the SAC specifically. There is no 
consideration of the particular sensitivity of the SAC’s qualifying reef habitat to the emissions 
described. Similarly, there is no consideration of what the ecological impacts on qualifying 
features or their associated species could be.  
 

150. The Appendix 9.3 Marine Assessment states that (para 2.1): “… the effects of such air 
emissions on local, national, and internationally designated sites has been assessed as 
insignificant taking account of worst case emissions from the project alone and cumulatively/in 
combination with other projects and plans (ES s.4.99, 4.100). This conclusion has not been 
altered by the additional assessment”.  

 
151. Despite this statement, there is no evidence of an in combination assessment actually having 

been undertaken. The Studland to Portland SAC is not considered in Technical Appendix 3.1 
to the ES Addendum (which was produced for the purposes of undertaking an in combination 
assessment, which was missing from the original sHRA submission). The sections of the ES 
quoted in the paragraph above do not contain any assessment, or reference to an in 
combination assessment. Neither the sHRA of the Appendix 9.3 Marine Assessment present 
any assessment of in combination marine impacts (i) with other plans/projects and/or (ii) arising 
from the collective deposition / accumulation of multiple pollutants on and in the same marine 
habitats. 
 
Assessment of impacts in the sHRA and the Appendix 9.3 Marine Assessment: Water pollution 

 
152. Again, there is no proper assessment of water pollution impacts in the sHRA. The sHRA 

concludes, without any real assessment, that the adoption and implementation of measures 
set out in the CEMP will be sufficient to avoid any adverse impacts on site integrity, owing to 
the distance of the SAC from the ERF. It then, again, provides a cross reference to the 
Appendix 9.3 Marine Assessment.   
 

153. The Appendix 9.3 Marine Assessment goes further than the sHRA, and considers the following 
potential pathway: 

 
153.1. Contamination of marine waters through sediment run off; spillages from vehicles/plant 

and concrete wash waters; discharges from construction activities; and run off from stock 
pile areas.  
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154. As above, the Appendix 9.3 Marine Assessment concludes that there is no significant risk 
posed to the Studland to Portland SAC by any of the potential emissions to water. However, 
again the assessment is very light touch and extremely limited in terms of detailed analysis of 
impacts on the SAC specifically. There is no consideration of the particular sensitivity of the 
SAC’s qualifying reef habitat to the emissions described. Similarly, there is no consideration of 
what the ecological impacts on qualifying features or their associated species could be.  
 

155. There is no evidence of an in combination assessment having been undertaken. The Studland 
to Portland SAC is not considered in Technical Appendix 3.1 to the ES Addendum. Neither the 
sHRA of the Appendix 9.3 Marine Assessment therefore present any assessment of in 
combination marine impacts (i) with other plans/projects and/or (ii) arising from the collective 
discharge of multiple pollutants to water on and in the same marine habitats. 
 

Appropriate assessment stage: No proper assessment has been undertaken in respect of 
water pollution impacts on Chesil and the Fleet SAC and Chesil and the Fleet SPA/Ramsar.  
 
156. At paras. 6.125 to 6.128, the sHRA purports to assess the potential impacts on the SAC and 

SPA/Ramsar from contaminated water or other pollutants entering Portland Harbour via 
surface water discharges from the ERF site.  
 

157. This “assessment” is entirely inadequate, for the following reasons:  
 

157.1. There is no breakdown of what the emissions to water could comprise of (including any 
subsequent change to water temperature or pH);   

157.2. There is no consideration of which of the qualifying features of the above sites may be 
sensitive to or any grading of such sensitivity;  

157.3. There is no consideration of what the ecological impacts on qualifying features would be; 
and 

157.4. There does not appear to have been any consideration of the marine habitat as habitat 
which is potentially “functionally linked” to the SPA/Ramsar (such as marine habitats 
used by SPA birds for foraging).  

 
WHERE DOES THIS LEAVE DOREST COUNCIL?  
 
158. Based on the information presented by the Applicant in its shadow HRA, Dorset Council must 

refuse permission for the ERF because Dorset Council cannot be satisfied, on the basis of the 
Applicant’s deficient shadow HRA, that there will be no adverse effect on the integrity of any 
European site or Ramsar site from the ERF alone or in combination with other plans or projects.   
 

159. Were Dorset Council to grant consent to the ERF on the basis of the Applicant’s  shadow HRA, 
the decision would be unlawful and the permission would be quashed by the Court upon 
application for judicial review. 

 
FURTHER POINTS REGARDING EUROPEAN PROTECTED SPECIES 

 
160. Regulation 43(1)(b) of the Conservation of Habitats and Species Regulations 2017 states that 

it is an offence to deliberately disturb animals of a European Protected Species.  
 

161. Regulation 9(3) of the Conservation of Habitats and Species Regulations 2017 states that the 
Council, as a competent authority, must have regard to the requirements of the Habitats 
Directive in the exercise of its functions.  
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162. Furthermore, the Supreme Court decision in Morge14 means that the Council may only refuse 
planning permission on EPS grounds if an offence is likely to occur and if a licence from Natural 
England is unlikely to be granted.  

 
163. The Jonathan Cox Ecology Review at para 4.1 notes that a baseline bat survey has not been 

conducted. This means that we have insufficient data to inform us as to whether the site is 
used by feeding or commuting bats. 

 
164. If the site were used by feeding or commuting bats, then the proposed development could 

amount to a breach of Regulation 43(1)(b), as removing or damaging bat commuting routes 
and / or foraging areas could amount to a deliberate disturbance of the species.  

 
165. Since this bat data has not been provided, and it is unknown whether bats use the site for 

feeding or commuting, the Council cannot conclude whether the offence set out in Regulation 
43(1)(b) is likely to occur and / or whether a licence is unlikely and the Council is therefore 
unable to discharge its duty under Regulation 9(3).   

 
Freeths LLP 
11 October 2021 

 
14 Morge (FC) v Hampshire County Council [2011] UKSC 2 


